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United States Court of Appeals for Ijhe 

District of Columbia 


1 Filed Sep 28 1934 Theodore Cogswell, Register of 

Wills, D. C. Clerk of Probate Court 

I, JENNIE T. DAVIS, widow, of Washington, District of 
Columbia being of sound and disposing mind, memoi^j and 
understanding, do hereby make, publish and declare this 
instrument in writing as and for my last will and testa¬ 
ment, hereby expressly revoking any and all former wills 
by me at any time made and published. 

FIRST. I direct my hereinafter named executor to pay 
and discharge any and all just debts that may be due and 
owing by me at the time of my decease, as soon thereafter 
as may be practicable. 

SECOND. I give and bequeath unto the Trustees of the 
Woodlawn Cemetery of Wellsville, Allegany County, New 
York, a sum sufficient to pay for the perpetual care iff the 
Van Buren Taylor, L. D. Davis, and Frank A. TJaylor 
lots in said cemetery, and to pay any arrear assess^nents 
due on said lots, and that the cemetery Trustees eitect a 
stone on the Frank A. Taylor lot, of Barre granite ijn size 
and type of the stone on the Van Buren Taylor lot, iiot to 
exceed in price $500.00 and to be marked—Frank A. Taylor 
1861—1926. 

THIRD. I bequeath to my friend Bertha B. Vogel, of the 
District of Columbia, fourteen shares of American Tele¬ 
graph and Telephone stock, provided she survives ijne. 

FOURTH. I direct that at the option of my executc^rs my 
residence (at the date hereof) known as 3323 Hcjlmead 
Place, North West, Washington, D. C. may be s(|)ld or 
rented; and I bequeath and direct my executors to j^ay ac¬ 
cordingly out of the proceeds of said Holmead Plac^ sale 
or renting (as may be) six hundred dollars per annum to 
my brother’s widow, Mrs. Frankie 0. Taylor, now residing 
with her nephew, F. G. Drake, in Williamsport, Pennsyl¬ 
vania, payable (Jennie T. Davis) quarterly during 

2 her lifetime; and after her death I direct and be¬ 
queath that such a sum of the proceeds or such a sum 
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as will net $300 per year of sale of said Holmead Place 
house be invested as a trust fund, the revenue of $300 per 
year, $25.00 per month paid quarterly, be paid to Bertha B. 
Vogel, Washington, D. C. during her life time, the principal 
of this fund to revert to my estate at her death. 

FIFTH. I bequeath to Miss Mable Wann, Frances Wann, 
Cora M. MacMullen and Alice 0. Paul, all of Washington, 
D. C., 1 (one) $500.00 Capital Traction Bond Each. 

SIXTH. All the rest residue and remainder of my estate 
of whatsoever kind and wheresoever located of which I mav 
die seized and possessed or to vrhich I may be entitled at 
my death, shall be divided into eight equal parts; and, in 
that event, I bequeath a one-eighth thereof to each of the 
following: 

Grace E. Oliver, San Mateo, California. 

Edna Robeson, 30 Ramsey Park, Rochester, New York. 

Grace Fiester, Sonestown, Pennsylvania. 

Bertha B. Vogel, Washington, D. C. 

Mabel Wann, Washington, D. C. 

Cora M. MacMullen, Washington, D. C. 

Mildred Saunders, Washington, D. C. 

Harriet Fellows, Washington, D. C. 

(M L C A L 0 B L A) 

SEVENTH. Should anv beneficiarv or beneficiaries here- 
under be deceased at the time of my death, then and in such 
case I direct that the amount they would receive be distrib¬ 
uted among the others then surviving named in paragraph 
sixth. 

LASTLY. I hereby nominate, constitute and di- 

3 rect the proper court to appoint THE WASHING¬ 
TON LOAN AND TRUST COMPANY, a corporation, of 
Washington, D. C., as the executor of this my last wdll and 
testament. 

WITNESS my hand and seal this 4th day of June, 1928. 

JENNIE T. DAVIS (SEAL) 

Signed, sealed, published and declared by the said tes¬ 
tatrix, JENNIE T. DAVIS, as and for her last will and tes¬ 
tament, in our presence, who at her request and in her pres¬ 
ence, and in the presence of each other, hereunto subscribe 
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our names as attesting witnesses. We have initialed the 
pages hereof other than this on which our names are imme¬ 
diately signed for identification. 

MARY L. CHADWICK 
Address 900 F St. N. W. 

ARTHUR L. ORME 
Address 900 F St. N. W. 

BERNARD L. AMISS 
Address 900 F St. N. W. 

4 Filed Sep 23 1934 Theodore Cogswell, Recorder of 
Wills, D. C., Clerk of Probate Court. 

Codicil to Will of Jennie T. Davis 

Dated June 4, 1928 I 

J 

I, Jennie T. Davis, widow, of Washington, D. C., having 
made my last will and testament, bearing date the 4th. day 
of June, A. D. 1928, being of sound and disposing mind, 
do now make this codicil, to be taken as a part of the same: 

First, I hereby ratify and confirm said wdll in ev(iry re¬ 
spect, save so far as any part of it is inconsistent wi|th this 
codicil. 

Second, I give, devise and bequeath to my dear friend 
and companion Bertha B. Vogel during her lifetime only, 
my farm known as the Russell farm, re-named by me ‘‘Lon¬ 
donderry Place ’ ’ consisting of that certain piece, parcel and 
lot of land situate in the township of LaPorte, County of 
Sullivan, State of Pennsylvania, bounded and described as 
follows: 

JENNIE T. DAVIS 
CARL J. NUTTER 
GEORGE L. COX 

BEGINNING at a post and stones corner on the dividing 
line between purparts “A” and “B’’ of land described in 
Partition of Court of Common Pleas and filed in the records 
of said Court to No. 40, May Term, 1866; thence mnning 
along lands now or formerly of Joseph Fiester, south, 
thirty-two degrees west, eighty-four perches to a post and 
stones comer of land of Joseph Feister and WR|iam B. 
Low; thence along land of said William B. Lowj north, 
fifty-eight degrees west, one hundred sixty perchps to a 
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fallen sugar comer of land of said Low and William P. 
Cooper tract; thence along the said William P. Cooper 
tract, north, thirty-two degrees east, eighty-four perches 
to di\dding line between said purparts; thence along said 
dividing line, south, fifty-eight degrees east, one hundred 
sixty perches to the plac« of beginning. CONTAINING 
eightv-four acres, more or less. 

EXCEPTING AND RESERVING from this convevance 
the lot known as' the ‘ ‘ School House Lot, ’ ’ now marked out 
and occupied as a school property, so long as it shall be re¬ 
quired and used for school purposes; but when no longer 
required for school purposes, then to revert to Jennie Tay¬ 
lor Davis, within named Grantee, her heirs and assigns. 

Being the same premises conveyed to James P. Russell, 
within named Grantor, by Mary Fiester, widow, by deed 
dated June 2, 1890, and recorded in Sullivan County Deed 
Book Vol. 20, Page 209. 

The house and entire furnishings and all buildings, crops, 
live stock, farm and garden tools, of which I may be pos¬ 
sessed. Said Bertha B. Vogel is to pay all taxes, assessed 
against this property, ‘‘Londonderry Placepay insur¬ 
ance and make all necessary repairs. 

On the death of Bertha B. Vogel, this property 
5 shall revert to my estate. 

IN WITNESS WHEREOF I, Jennie T. Davis, 
have to this, codicil to my last will and testament, sub¬ 
scribed my name this 31st day of March, A. D., 1934. 

JENNIE T. DAVIS 

Signed and declared by the said Jennie T. Davis as and 
for a codicil to her last will and testament in the presence 
of us, who, at her request, in her presence and in the pres¬ 
ence of each other have hereunto subscribed our names as 
witnesses. 

' GAEL J. NUTTEE 

1013 Earle Bldg. Wash. D. C. 

GEORGE L. COX 
4807 Iowa Ave., N.W.—D.C. 

(Endorsement: Will and Codicil of Jennie T. Davis, filed 
Sept. 28,1934. Admitted to probate and record Jan. 9,1935. 
Theodore Cogswell, Register of WiUs, D. C., Clerk of Pro¬ 
bate Court.) 
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6 Filed Oct 11 1934 Theodore Cogswell, Register of 

Wills, D. C., Clerk of Probate Court 

In the Supreme Court of the District of Columbia 
Holding a Probate Court 

Administration No. 47269 

In Re Estate of JENNIE T. DAVIS, Deceased. 

Petition for Prohate and Letters of Administration fSum 

Testamento Annexo. 

To the Supreme Court of the District of Columbia, hold¬ 
ing Probate Court: 

The petition of Mildred Saunders, Harriet Fellows^ and 
Cora MacMullen respectfully shows: 

1. That the petitioners are citizens of the United States 
and file this petition as the three residuary legatees named 
in the last will and testament of Jennie T. Davis, deceased, 
who are residents of the District of Columbia. 

2. That Jennie T. Davis, late a citizen of the United 

States and a resident of the District of Columbia, departed 
this life at her summer home, ‘‘Londonderry Place’’, Sulli¬ 
van County, Pennsylvania, testate, on or about the 14ti[i day 
of September, A. D., 1934, leaving as her surviveijs the 
following named persons who are her only heirs at law and 
next of kin whose names, relationship, and residence are as 
follows: j 

Mrs. Lemuel Wilson Rockwell, cousin, 76 Maple Street, 
Hornell, New York. 

Mrs. Mary Miller, cousin, Martha Washington Hotel, New 
York City. 

Mr. Fred Van Buren, cousin. Cedar Rapids, Iowa, who 
are all of full age. 

E. M. C. 

3. That the said decedent at the time of her deatli was, 
to the best knowledge and information of petitioners, Seized 
and possessed of the following real estate in the City of 
Washington, District of Columbia, to wit; Lot 34 in Square 
2838, improved by a brick building. Number 3323 Holmead 
Place, N. W., assessed at Five Thousand and Four Hxjndred 
and Fifty One Dollars ($5,451.); three farms known as 

“The Taylor Farm”, “The McGorgle Farm’^’, and 

7 “Londonderry Place”, situated in the Township of 
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LaPorte, County of Sullivan, in the State of Pennsylvania, 
the estimated value of which are respectively. Eight Thou¬ 
sand Dollars ($8000.), Eighteen Hundred Dollars ($1800.), 
and Four Thousand Dollars ($4000.) 

4. That the decedent left personal property valued at 
about Eighteen Hundred Dollars ($1800.) as follows: Ten 
shares American Telephone and Telegraph stock. Eleven 
Hundred Dollars ($1100.); Jewelry and personal effects 
including household furniture in value about Six Hundred 
Dollars ($600.); One Hundred Dollars ($100.) cash in bank. 

5. That decedent left a last will and testament bearing 
date the 4th day of June, 1928, and a codicil bearing date 
the 31st day of March, 1934, which have been filed with the 
Register of Wills in the District of Columbia for probate 
and record. 

6. Tliat decedent so far as your petitioners after diligent 
inquiry have been able to learn, left debts, including ex¬ 
penses incideht to her last illness and funeral expenses, 
amounting to about Thirty Seven Himdred Dollars ($3700.) 

7. That the Washington Loan and Trust Company named 
by the decedent in her said last will and testament as the 
executor thereof, has executed its renunciation which has 
been filed in this cause. 

8. That of the residuary legatees named in said will, one 
is deceased, four are non resident, and the remaining three 
who are residents of the District of Columbia file this peti¬ 
tion for profiate. 

9. That your petitioners respectfully suggest that they 
believe it to the best interests of the estate that Mildred 
Saunders (who has lived with the deceased during the year 
preceding her death and is named as one of the residuary 
legatees in the said will and is a resident of the District of 
Columbia) or some other suitable person, be appointed Ad¬ 
ministratrix c. t. a. 

Wherefore,'the premises considered, your petitioners re¬ 
spectfully pray: 

1. That process of this Court issue against such 
8 heirs at law and next of kin as have not signed waiv¬ 
ers, requiring them to answer the exigencies of this 
petition. 

2. That said will dated June 4, 1928, and codicil dated 
March 31,1934, be admitted to probate and record as a will 
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of real and personal estate, as the last will and testament 
of Jennie T. Davis, deceased. 

3. That Mildred Saunders or some other suitable person 
be appointed Administrator c. t. a. of the estate of tfennie 
T. Davis, deceased. 

4. For such other or further relief as the nature of the 

case may require and to the Court may seem jus;t and 
proper. I 

MILDRED F. SAUNDERS 
CORA M. MacMULLEN 
HARRIET A. FELLOWS 

ELIZABETH M. COX 
Attorney for petitioners, 

Disteict of Columbia, 55: 

We do solemnly swear that we have read the aimexed 
petition by us subscribed and know the contents thereof; 
and that the statements of facts therein made as upon per¬ 
sonal knowledge are true, and those made as upon informa¬ 
tion and belief, we believe to be true. 

MILDRED F. SAUNDERS 
CORA M. MacMULLEN 
HARRIET A. FELLOW^ 

Subscribed and sworn to before me this 10th day| of Oc¬ 
tober, A. D. 1934. 

M. E. JONES, 

(Seal) Notary Public, D, C, 

ELIZABETH M. COX 
1013 Earle Building 
Washington D. C. 

(Endorsement: Petition for probate and Letters of Ad¬ 
ministration cum testamento annexe. Filed Oct. 11, 1934, 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

9 Petition for Sale of Personalty, 

The petition of Mildred Saunders respectfully repiresents 
to this Honorable Court: 

1. That she is the duly appointed and qualified adminis¬ 
tratrix c. t. a. of the estate of Jennie T. Davis, deceased. 
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2. That your petitioner under Order of this Honorable 
Court of March 12, 1935, has sold household effects and 
jewelry appraised at $1037.50 herein, and the proceeds 
from said sale have amounted to the sum of $1221.20. 

3. That the said sum of $1221.20 and other moneys in the 
hands of your petitioner available for that purpose have 
been applied to the debts of the decedent and the costs and 
expenses of administration, except for the sum of $585.49 
remaining in the hands of your petitioner; but are not suf¬ 
ficient to satisfy all of the claims against the estate. 

4. That the said sum of $585.49 is all of the cash that is 
now remaining in the hands of your petitioner and is insuf- 
ficent to pay outstanding allowed and allowable unpaid 
claims which including expenses of administration to date, 
notes of decedent secured by mortgages on Pennsylvania 
and District of Columbia real estate and a certain $200.00 
note of decedent more particularly referred to in paragraph 
5, of this petition, aggregate approximately $3905.28. That 
there are also unallowed and rejected claims aggregating 
$588.33. 

5. That the only remaining personalty in the hands of 
your petitioner besides said cash, is ten shares of American 
Telephone and Telegraph Company stock, four shares of 
which are being held by the Washington Loan and Trust 

Company of this city as collateral on said $200.00 
10 note of decedent which is owing and unpaid. Six of 
the said 1 certificates were appraised at $109.25 each, 
by the appraisers of this Court on May 16, 1935; but 
your petitioner is informed and believes that the present 
market value is approximately $160.00 each, or a total value 
of approximately $1400.00 for said ten shares, after deduct¬ 
ing said $200.00 note of decedent which, as before stated, 
is a charge against four of said shares. 

6. That the only provision in the will of the decedent rel¬ 
ative to shares of American Telephone and Telegraph 
Company stock is: 

‘‘THIRD. I bequeath to my friend Bertha B. Vogel, of 
the District of Columbia, fourteen shares of American Tele¬ 
graph and Telephone stock, provided she survives me.’^ 

7. That it now becomes necessary to sell said ten shares 
of stock and to apply the proceeds together with the above 
mentioned $585.49 cash on hand, to the liquidation of the 
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indebtedness of the estate; more than one year having 
elapsed since the appointment of the Administratrix cj t. a., 
your petitioner. 

WHEEEFORE, the premises considered, your petitioner 
prays: I 

1. That she be authorized to sell and dispose of sajd ten 
shares of stock immediately, at not less than the n^arket 
value on the date of sale, and to apply the net proceeds of 
said sale (after the paying said $200.00 note of decedlent in 
full), together with the said sum of $585.49 cash on hand, 
to the payment of the expenses of administration ti date 
and as far as may be, to the payment of the debts of the de¬ 
cedent. 

2. For such other and further relief as to the Court may 
seem just and proper. 

MILDRED SAUNDERS 

ELIZABETH M. COX { 

400 Southern Building 

Attorney for petitioner. 

11 District of Columbia, ss: 

I do solemnly swear that I have read the foregoing 
petition by me subscribed and know the contents tjhereof; 
and that the statements of fact therein made as uppn per¬ 
sonal knowledge are true, and those made upon infoiFmation 
and belief I believe to be true. 

MILDRED SAUNTERS. 

Subscribed and sworn to before me this 1st day lof June 
A. D. 1936. 

ANNE C. SIMONSON 

(Seal) Notary Public, D. C. 

(Endorsement: Petition for sale of personalty^ Filed 
June 1,1936. Theodore Cogswell, Register of WilljS, D. C., 
Clerk of Probate Court.) i 


12 Answer of Bertha B. Vogel to Petition of Administra¬ 
trix c. t. a. for Sale of Personalty, Filed Jime 1,1936. 

For answer to the petition of Mildred Saundersj Admin¬ 
istratrix c. t. a. of the estate of Jennie T. Davis, deceased, 
filed June 1, 1936 the respondent, Bertha B. Vogell respect¬ 
fully states to the Court: ! 
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1. Respondent admits paragraph 1, of the said petition. 

2, 3, 4 and 5. Respondent has no personal knowledge of 

the facts alleged in paragraphs 2, 3, 4 and 5 of the petition, 

except she denies that in the settlement of said estate the 

debt of $200. is a charge against the four shares as alleged, 

as will be more fullv set out in this Answer. 

% 

6. Respondent admits the allegation of paragraph 6 of 
said petition and says that the Respondent referred to as 
the legatee in said paragraph is said Bertha B. Vogel. 

7. Respondent denies the allegations of paragraph 7 of 
the said petition. 

Respondent states that the bequest named in the Third 
paragraph in the said will is a specific legacy—a specific 
bequest and she is advised, believes and therefore avers 
that it is unlawful to use the said shares or the proceeds 
thereof to pay any debt of the deceased until the residue 
of the estate and all the general legacies and devises have 
been exhausted in the payment of debts. 

Respondent ftirther is advised, believes and therefore 
avers that the Court is without power to order the sale of 
said stock for that or any other purpose until the residue 
of the estate and also the general devises and lega- 
13 cies have been used in the payment of debts; that all 
the general legacies and devises abate in full before 
there can be aiiy abatement of the specific legacy or any 
part thereof. Respondent is further advised, believes and 
avers that if the said specific legacy to Respondent becomes 
liable to abatement that it will abate ratably with the spe¬ 
cific devises in the will. 

8. Respondent states that in the petition for the probate 
and record of the will, filed herein October 11, 1934, by the 
Petitioner Mildred F. Saunders and two others, paragraph 
3 is as follows: 

‘‘That the said decedent at the time of her death was, 
to the best knowledge and information of petitioners, seized 
and possessed of the following real estate in the City of 
Washington, District of Columbia, to wit: Lot 34 in Square 
2838, improved by a brick building. Number 3323 Holmead 
Place, N. W. assessed at Five Thousand and Four Hun¬ 
dred and Fifty One Dollars ($5,451.); three farms known 
as “The Taylor Farm,” The McGorgle Farm”, and “Lon¬ 
donderry Place”, situated in the Township of La Porte, 
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County of Sullivan, in the State of Pennsylvania, th4 esti¬ 
mated value of which are respectively. Eight Thousand Dol¬ 
lars ($8000.), Eighteen Hundred Dollars ($1800.), and Four 
Thousand Dollars ($4000.).” 

The total value then placed upon said real estate l|y the 
petitioners was $13,800.00. The Holmead Place ho|ise is 
rented at $75.00 per month. Respondent is informed, be¬ 
lieves and therefore avers that there is an encumbra)ice of 
about $1880.00 upon this property. The ‘‘Londoiiderry 
Place” and the ‘‘Taylor Farm” are free from encum¬ 
brance, but “The McGorgle Farm” has an encumbrance of 
to-vdt: about $800.00. Respondent is well acquainted with 
all four pieces of real estate but is not an expert in real 
estate values but believes the Holmead Place property to 
be of the approximate value of $7500.00 to $8000.00 and 
that the three farms in Pennsylvania are of the value of 
from $3000.00 to $4000.00. 

That on the 31st day of March, 1934 the said Jennie T. 
Davis duly executed a codicil to her will, which codicil was 
duly admitted to probate and record with said will wherein 
the testatrix recites “I give, devise and bequeath to my 
dear friend and companion Bertha B. Vogel duri|ng her 
life-time only, my farm known as the Russell fa^m, re¬ 
named “Londonderry Place” * * * “On the d^ath of 
Bertha B. Vogel, this property shall revert to my estate.” 

The said Vogel is your Respondent. 

14 That the Fourth paragraph of the said will is as 
follows: 

“I direct that at the option of my executors my resi¬ 
dence (at the date hereof) known as 3323 Holmead Place, 
North West, Washington, D. C. may be sold or rented; and 
I bequeath and direct my executors to pay accordingly out 
of the proceeds of said Holmead Place sale or renting (as 
may be) six hundred dollars per annum to my bifother’s 
widow, Mrs. Frankie O. Taylor, now residing with her 
nephew, F. G. Drake, in Williamsport, Pennsylvania, pay¬ 
able quarterly during her lifetime; and after her death I 
direct and bequeath that such a sum of the proceeds or such 
a sum as will net $300 per year of sale of said Holmead 
Place house be invested as a trust fund, the revenue of $300 
per year, $25.00 per month paid quarterly, be paid! to Ber¬ 
tha B. Vogel, Washington, D. C. during her life tjme, the 
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principal of this fund to revert to my estate at her death.’’ 
That the Mrs. Frankie 0. Taylor named in said Fourth par¬ 
agraph is no longer living and the said Vogel named therein 
is your Respondent, who is advised, believes and therefore 
avers that said paragraph of said will equitably converts 
said real estate into personal estate and that so much of the 
proceeds of the sale thereof as is not required to meet the 
payments of $300.00 per year, $25.00 per month payable 
quarterly to your Respondent is a part of the general estate 
and abates for the payment of debts before the said shares 
of American Telegraph and Telephone stock specifically 
bequeathed to Respondent can be sold to pay debts of the 
estate. 

The Sixth and Seventh paragraphs of said will are as 
follows: 

‘‘All the rest residue and remainder of mv estate of what- 
soever kind and wheresoever located of vrhich I mav die 
seized and possessed or to which I may be entitled at my 
death, shall be divided into eight equal parts; and, in that 
event, I bequeath a one-eighth thereof to each of the fol¬ 
lowing: 

Grace R. Oliver, San Mateo, California. 

Edna Robeson, 30 Ramsey Park, Rochester, New York. 

Grace Fiester, Sonestown, Pennsylvania. 

Bertha B. Vogel, Washington, D. C. 

Mabel Wann, Washington, D. C. 

Cora M. MacMullen, Washington, D. C. 

Mildred Saunders, Washington, D. C. 

Harriet Fellows, Washington, D. C.” 

“Should any beneficiary or beneficiaries hereunder be 
deceased at the time of mv death, then and in such case I 
direct that the amount thev would receive be distributed 
among the others then surviving named in paragraph 
sixth. ’ ’ 

The Bertha B. Vogel named therein is the Respondent. 
She is advised, believes and therefore avers that by equi¬ 
table conversion all the residue of said estate has become 
and is personal estate and must be used in the payment of 
the debts of the estate before said shares of American 
15 Telegraph and Telephone Stock specifically be¬ 
queathed to your Respondent can be used to pay debts 
and said residue is more than ample for such purpose. 
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9. The debt of $200.00 for which four shares of the Amer¬ 
ican Telegraph and Telephone stock specifically bequeathed 
to Respondent has been put up as collateral security with 
the Washington Loan and Trust Company is a debt pf the 
estate and Respondent is advised, believes and thej'efore 
avers she is entitled to have the same paid from the jassets 
of the estate not specifically devised or bequeathe^, and 
not necessary for the pajment of the demonstrative legacy 
to Respondent set forth in paragraph Fourth of thb will, 
and that Respondent is entitled to have the said four shares 
of stock of the American Telegraph and Telephony Com¬ 
pany now pledged to the Washington Loan and Trust Com¬ 
pany, to secure the payment of said $200.00 exonerated 
from said obligation and the lien thereon and to have the 
same transferred and delivered to her. 

10. The Respondent further says that it is not necessary 
to sell ten shares of American Telegraph and Telephone 
Stock to pay debts, and that all the legacies and jievises 
under said will and codicil save those to this Respondent, 
who is shown therein to be the chief object of testatrix 
bounty, abate to the full value thereof before the specific 
devises, specific legacy and demonstrative legacy can be 
abated for the purpose of payment of debts. 

11. That a copy of said will and codicil are annexed hereto 
and made part hereof. 

12. That Respondent is informed, believes and therefore 
avers that since the death of the testatrix Septen^ber 14, 
1934 that the American Telegraph and Telephone Company 
has paid dividends on said ten shares of its stock sol specifi¬ 
cally bequeathed at the rate of 9% per annum, all c\f which 
dividends were and are the property of Respondent as inci¬ 
dental to the ovmership of said stock, though none of said 
dividends have been paid to Respondent, but have been paid 
to the Petitioner Mildred Saunders, Administratrix c.t.a. 
who Respondent avers has unlawfully placed the ^me as 

income of the estate of said Davis. Respondent is 
16 advised, believes and therefore avers that sljie is en¬ 
titled to be reimbursed from said estate for the divi¬ 
dends thus paid. 

Respondent having fully answered prays: 

1. That said petition filed herein June 1,1936 for| the sale 
of said ten shares of stock of the American Telegijaph and 
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Telephone Company by the Administratrix c.t.a. be dis¬ 
missed. 

2. That said Administratrix be ordered by this Honorable 
Court to exonerate the four shares of the American Tele¬ 
graph and Telephone stock pledges as collateral security 
with the Washington Loan and Trust Company, and to pay 
the debt for which they are pledged from assets of the es¬ 
tate which under the law are chargeable with such pa 3 mient. 

3. That the Court order and direct the said Administra¬ 
trix c.t.a. to have the said ten shares of American Telegraph 
and Telephone stock transferred to Respondent and to ac¬ 
count to and pay the Respondent all the dividends received 
on said stock by said Administratrix c.t.a., which were paid 
subsequent to the death of the testatrix. 

4. For such other and further relief as to the Court may 
seem proper and the exigencies of the case may require. 

BERTHA B. VOGEL, 

Respondent, 

ANDREW VHLSON, 

Attorney for Respondent, 

State of Pennsylvania, County of Sullivan, ss: 

Bertha B. Vogel being first duly sworn, deposes and says 
that she has read the foregoing and annexed Answer, by 
her subscribed and knows the contents thereof; that the 
statements therein made of her own knowledge are true and 
those made upon information and belief she believes to be 
true. 

BERTHA B. VOGEL 

Subscribed and sworn to before me this 6th day of June, 
A. D. 1936. 

WLLLIAM F. KAST 

(Seal) State of Pennsylvania. 

Prothonotary 

My Commission Expires First Mon. in Jan. 1940. 

Received Copy June 8, 1936 
ELIZABETH M. COX ' 

Attorney for Administratrix 

(Endorsement: Answer of Bertha B. Vogel to petition of 
Administratrix c.t.a. for sale of personalty, and exhibits. 
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Filed June 8, 1936. Theodore Cogswell, Eegister of Wills, 
D. C., Clerk of Probate Court.) 

17 Order for Sale of Personalty | 

On consideration of the petition of Mildred Saunders, 
Administratrix, c.t.a. of the Estate of Jennie T. Dams, de¬ 
ceased, filed herein the 1st day of June, A. D., 1936; the 
answer of Bertha B. Vogel, and argument by counsjsl sup¬ 
ported by written memorandums of points and authj^rities, 
it is this 21st day of July, A. D., 1936, by the Court] 

Adjudged, Ordered, and Decreed, That the said IJJlildred 
Saunders as Administratrix aforesaid be, and she hereby 
is, authorized and directed to sell the ten shares of stock 
of the American Telephone and Telegraph Company speci¬ 
fied in said petition at not less than the market value thereof 
on the date of sale; the proceeds of such sale or sales to be 
applied by said administratrix to the payment of tl]|e debts 
of said estate. | 

0 R LUHEIN(fr 

J '^stice, 

(Endorsement: Order for sale of personalty. Fiied July 
21, 1936. Theodore Cogswell, Register of Wills, (blerk of 
the Probate Court). 

18 Appeal by the Respondent Bertha B, Vog^L 

Now comes the Respondent Bertha B. Vogel and ]notes an 
appeal to the United States Court of Appeals for |the Dis¬ 
trict of Columbia from the decree passed hereirl on the 
21st day of July, 1936, by Mr. Justice Oscar R.jLuhring 
entitled ‘‘ORDER FOR SALE OF PERSONALTy.” 

ANDREW WILSON | 
RAWLEIGH L. TREMLAIN 
Attorneys for Respondent 
Bertha B, Vogel. 

Citation waived and notice of appeal received this 11th 
day of August, 1936, and Administratrix c.t.a. consents that 
the Court may fix undertaking to act as a supersedeas in the 
sum of $2000.00 or undertaking for costs on appeal in the 
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sum of $100.00, or in lieu thereof a deposit of $50.00 cash 
in the registry of the Court. 

ELIZABETH M. COX 
Attorney for Mildred Saunders, 
Administratrix c,t,a. 

Appeal is allowed and undertaking to act as a super¬ 
sedeas is fixed at $2000.00 or undertaking for costs is fixed 
in the sum of $100.00, or in lieu thereof a deposit of $50.00 
cash in the registry of the Court. 

JENNINGS BAILEY 

Justice. 

August 11, 1936. 

(Endorsement; Appeal of the Respondent, Bertha B. 
Vogel; Waiver of Citation and Notice of Appeal; Appeal 
allowed and Undertaking fixed. Filed August 11, 1936. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court). 

19 Assignment of Errors 

The Respondent-Appellant, Bertha B. Vogel, assigning 
error in the findings and decree of the Court passed on the 
22nd day of July, 1936, respectfully submits that the Court 
erred as follow’s: 

1. That the Court erred in adjudging, ordering and de¬ 
creeing that Mildred Saunders as Administratrix, c.t.a. be 
authorized and directed to sell the ten shares of stock of 
the American Telephone and Telegraph Company specified 
in the Petition For Sale of Personalty filed June 1,1936 by 
said Mildred Saunders at not less than the market value 
thereof on the date of sale. 

2. That the Court erred in adjudging, ordering and de¬ 
creeing that said Mildred Saunders as Administratrix, c.t.a. 
apply the proceeds of the sale of the aforesaid ten shares 
of stock of the American Telephone and Telegraph Com¬ 
pany to the payment of the debts of the estate of Jennie T. 
Davis, deceased. 

3. That the Court erred in holding, in effect, that in the 
settlement of the aforesaid estate the debt of $200.00, evi¬ 
denced by a note of decedent, and for which four shares of 
Am erican Telephone and Telegraph Company stock are 
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being held by the Washington Loan and Trust Company as 
collateral, is a charge against said four shares. | 

4. That the Court erred in holding, in ejffect, that ilt is 
necessary to sell the aforesaid ten shares of stock and to 
apply the proceeds thereof to the liquidation of the indebt¬ 
edness of said estate. 

5. That the Court erred in holding, in effect, that the 
aforesaid ten shares of stock are liable for the debts of jsaid 

estate, even though the residue of the estate and all 
20 general legacies and devises have not been exhausted 
in the payment of said debts and that said Courf has 
power to order the sale of said stock for said purpose before 
the residue of said estate and also the general devisesi and 
legacies have been used in the payment of the debts o|? the 
estate. 

6. That the Court erred in holding, in effect, that: the 

aforesaid bequest of ten shares of stock is not a spjecific 
legacy of which there can not be an abatement before all 
the general and specific legacies abate in full. | 

7. That the Court erred in holding, in effect, thajt the 

aforesaid bequest of ten shares of stock, if liable to Abate¬ 
ment, will not abate retably with the specific devises In the 
will of said deceased. j 

8. That the Court erred in holding, in effect, that the 

Fourth paragraph of said will does not equitably convert 
the real estate named therein into personal property and 
that so much of the proceeds of the sale thereof as ^s not 
required to meet the payments of $300.00 per year, ^25.00 
per month, payable quarterly to Respondent-Appellant, is 
not a part of the general estate and does not abate f^r the 
payment of debts before the aforesaid shares of Amjerican 
Telephone and Telegraph Company stock can be sold to 
pay debts of the estate. I 

9. That the Court erred in holding, in effect, that by the 
Sixth and Seventh paragraphs of said will there was not 
an equitable conversion of all the residue of said estate into 
personalty which must be used in the payment of thA debts 
of the estate before said shares of American Telephoine and 
Telegraph Company Stock can be used to pay saidj debts. 

10. That the Court erred in holding, in effect, that the 
debt of $200.00, for which four shares of the America|n Tele¬ 
phone and Telegraph Company stock bequeathed to ftespon- 
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dent-Appellant have been put up as collateral security with 
the Washington Loan and Trust Company is not a debt of 
the estate which must be paid from the assets of the 

21 estate not specifically devised or bequeathed and not 
necessary, for the demonstrative legacy to Respon¬ 
dent-Appellant set forth in paragraph Fourth of the will, 
and that Respondent-Appellant is not entitled to have the 
said four shares exonerated from said obligation and the 
lien thereon and to have the same transferred and delivered 
to her. 

11. That the Court erred in holding, in effect, that it is 
necessary to sell said ten shares of stock to pay debts of 
said estate, and that all the legacies and devises under said 
will and codicil; save those to this Respondent-Appellant, 
do not abate to the full value thereof before the specific 
devises, specific legacy, and demonstrative legacy can be 
abated for the purpose of payment of debts. 

12. That the Court erred in holding, in effect, that all 
of the dividends paid by the American Telephone and Tele¬ 
graph Company on said ten shares of stock, since the death 
of testatrix September 14, 19'34, to said Mildred Sanuders, 
Administratrix, c.t.a. are not the property of Respondent- 
Appellant as incidental to the ownership of said stock and 
that said Respondent-Appellant is not entitled to be reim¬ 
bursed from said estate for the dividends thus paid to the 
said Mildred Saunders, Administratrix, c.t.a. 

ANDREW WILSON 
RAWLEIGH L. TREMAIN 

\ ! Attorneys for Respondent-Appellant 

Service acknowledged this 13th day of August, 1936. 

! ELIZABETH M. COX 

Attorney for Administratrix, c,t.a,, 

Appellee, 

(Endorsement: Assignment of Errors. Filed August 14, 
1936. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

22 Designation of Record 

The Clerk will please prepare the record for appeal in 
the above entitled cause to the United States Court of Ap- 


BERTHA B. VOGEL VS. MILDRED SAUNDERS 


19 


peals for the District of Columbia, to consist of the fallow¬ 
ing records: I 

1. Will and codicil of Jennie T. Davis, deceased. I 

2. Petition For Probate and Letters of Administration 
Cum Testamento Annexo. 

3. Petition for Sale of Personalty, consisting of ten 

shares of American Telephone and Telegraph Company 
stock, filed June 1, 1936. | 

4. Answer of Bertha B. Vogel to Petition of Admiijiistra- 
trix, c.t.a. for Sale of Personalty, filed June 1, 1936. 

5. Decree For Sale of Personalty passed July 2ll 1936, 
entitled Order For Sale of Personalty. 

6. Memorandum of appeal, including allowance thereof. 

7. Memorandum of deposit for costs. 

8. Waiver of Citation and Notice of Appeal. 

9. Assignment of Errors. | 

10. This Designation of Record. I 

ANDREW WILSON 
RAVnLEIGH L. TREMAIN 
Attorneys for Respondent-Appellant, 

Service acknowledged this 13th day of August, 1936. 

ELIZABETH M. COX 

Attorney for Administratrix, c.t,a., | 

Appellee. 

(Endorsement: Designation of Record. Filed Aug. 14, 
1936. Theodore Cogswell, Register of Wills, D. C., ^l^rk of 
Probate Court.) 

23 Form No. 82 

District Court of the United States For the District of 

Columbia j 

Holding a Probate Court I 

District of Columbia, to wit : 

I, Theodore Cogswell, Register of Wills for the | District 
of Columbia, Clerk of the Probate Court, Do Her<tby Cer¬ 
tify the foregoing pages, numbered from 1 to 22, ijaclusive, 
to be true copies of the originals of certain papers on file 
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in the ofiSce of the Eegister of Wills, Clerk of the Probate 
Court, in case No. 47,269’ estate of Jennie T. Davis, de¬ 
ceased, wherein Bertha B. Vogel is appellant, and Mildred 
Saunders, Administratrix c.t.a. is appellee, the same con¬ 
stituting a full, true, and correct transcript of record of 
proceedings had in said cause according to the Designation 
of counsel filed therein and made a part hereof. 

I Further Certify, That a deposit in lieu of the bond for 
appeal, in the penalty of Fifty Dollars, was duly made by 
said appellant on the 12th day of August, A. D. 1936. 

In Testimonv' Whereof, I hereunto subscribe mv name 
and affix the seal of the said Probate Court, this 9th day 
of September, A. D. 1936. 

THEODORE COGSWELL 

! 

(Seal) Register of Wills for the District of 

Columbiaf Clerk of the Probate Court. 

Endorsed: Form 112. No. Estate of. 

Deceased. Office of Register of Wills Clerk of the Probate 
Court Washington, D. C. 

Endorsed on cover: No. 6879. Bertha B. Vogel, Appel¬ 
lant, vs. Mildred Saunders, Administratrix c. t. a. United 
States Court of Appeals for the District of Columbia Filed 
Nov 14 1936 Moncure Burke, Clerk. 
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^tates^ Court ot ^[p^ieal; 

FOR THE DISTRICT OF COLUMBIA. 
OcTOBEB Term, 1936. 

Special Calendar. 


No. 6879. 


Bertha B. Vogel, Appellant , 


I 

Mildred Saunders, Administratrix, C. T. 


Appeal From the District Court of the United $tates 
for the District of Columbia. I 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. j 

Jennie T. Davis, a citizen of the United States and 
a resident of the District of Columbia died, io wit, 
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September 14, 1 1934. Her will dated June 4, 1928, and 
a codicil thereto dated March 31, 1934, were admitted 
to probate and record January 9, 1935, the Executor 
named therein having renounced, Mildred Saunders 
was appointed Administratrix c. t. a. 

The said Davis at the time of her death was seized 
and possessed of the following real estate, to wit: Lot 
34 in Square 2838, improved by a brick building. Num¬ 
ber 3323 Holmead Place, N. W., in said District, as¬ 
sessed at $5451.00; three farms in Pennsylvania 
known as ‘‘The Taylor Farm”, “The McGorgle 
Farm”, and ‘^Londonderry Place” in La Porte Town¬ 
ship, Sullivan County, Pennsylvania. The estimated 
value as shown by the petition for probate and record 
was $8000.00, $1800.00, and $4000.00 respectively. It 
is alleged the decedent left personal property of the 
estimated value of $1800.00, as follows: Ten shares 
American Telephone and Telegraph stock, $1100.00; 
Jewelry and personal effects, including household fur¬ 
niture, about $600.00, and $100.00 cash in bank. 

It was alleged that the debts, including expenses in¬ 
cident to her last illness and funeral, amounted to 
about $3700.00. 

In the petition for sale of personalty filed June 1, 
1936, the Administratrix c. t. a. states that she had 
sold household effects and jewelry appraised at 
$1037.50, for $1221.20; that she had applied that sum 
and other moneys in the hands of the petitioner, avail¬ 
able for that purpose, to the payment of debts of the 
decedent and the costs and expenses of administration, 
except the sum of $585.49 remaining in the hands of 
the administratrix; but alleged that said sum was not 
sufficient to satisfy all the claims against the estate. 
She alleged that notes of the decedent secured by mort- 
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gages on Pennsylvania and District of Columbia ifeal 
estate, and a note of $200.00, amount in the aggregate 
to approximately $3905.28; that the only remaining 
personalty in the hands of the petitioner, besides said 
cash, is Ten Shares of American Telephone and 'Ifele- 
graph Company Stock, four shares of which are being 
held by the Washington Loan and Trust Company, of 
this city, as collateral for said $200.00 note of decedent, 
which is owing and unpaid. Said petition copie^ the 
third paragraph of the will, as follows: I 

‘‘THIKD: I bequeath to my friend Bertlia B. 
Vogel, of the District of Columbia, fourteen sljiares 
of American Telegraph and Telephone stockj pro¬ 
vided she survives me.” I 

It is then alleged that it became necessary ti sell 
said Ten Shares of Stock and to apply the pro^eds, 
together with the said $585.49 cash on hand tjo the 
liquidation of the indebtedness of the estate; I more 
than one year having elapsed since the appointment 
of the Administratrix, c. t. a. The prayer then asked 
that she be authorized to sell and dispose of said 
ten shares of stock immediately, at not less th^n the 
market value at the date of sale, and to apply t|he net 
proceeds of said sale (after the paying said $200.00 
note of decedent in full), together with said sum of 
$585.49 cash on hand, to the payment of the expenses 
of administration to date, as far as may be, j to the 
payment of the debts of the decedent. I 

On June 1, 1936, the Appellant, Bertha B.j Vogel, 
filed an Answer to the said petition for sale of person¬ 
alty. The said Answer recites that the total ^alue of 
the real estate, placed at the time of the filling of 
the petition was $13,800.00; that the Holmeajli Place 
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house is rented at $75.00 per month; that there is 
an encumbrance of about $1800.00 upon this property; 
that the Londonderry Place and the Taylor Farm 
are free from encumbrance, and the McGorgle Farm 
has an encumbrance of about $800.00. She alleges 
that the Holmead Place property is of the approximate 
value of $7500.00 to $8000.00. If the value of the 
Pennsylvania Farms is or appears to be estimated 
by the Administratrix, c. t. a., to wit: $13,800.00 and 
there is added to that, $7500.00, the approximate 
value of the Holmead Place property, there is a 
total estimated value of real estate of $21,300.00, upon 
w'hich there is an encumbrance of $1800.00 upon one 
property, and $800.00 upon another, with two farms 
without encumbrance. 

The amount received from the jewelry and furni¬ 
ture was $1221.20, and $100.00 cash in bank. In 
addition thereto, there has been the income from the 
Holmead Place house. That indicates an estimated 
total of $22,621.20. In the petition for the sale of 
the American Telegraph and Telephone Stock filed 
June 1, 1936 there was in hand $585.49 w^hile all the 
debts secured on real estate and otherwise, including 
claims against estate, amounted to $3905.28. Appar¬ 
ently on June 1, 1936 there was real estate valued 
at $21,300. and cash $585.49, making a total of 
$21,885.49 available to pay claims and debts amount¬ 
ing to $3905.28. 

In the Answer of Bertha B. Vogel she denies that 
in the settlement of the estate, the debt of $200.00 
is a charge against the 4 shares of the American Tele¬ 
graph and Telephone Stock held by the Washington 
Loan and Trust Company as collateral security. 
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Appellant alleged that the bequest named in Ithe 
said third paragraph of the said will of Jennie T. 
Davis is a specific legacy a specific bequest ind 
alleges she is advised, believes and therefore avers 
that it is unlawful to use the said shares or the ij>ro- 
ceeds thereof to pay any debt of the deceased ulntil 
the residue of the estate and all the general legacies 
and devises have been exhausted in the payment of 
debts, and that the Court is without power to order 
the sale of said stock for that or any other puri|)ose 
until the residue of the estate and also the genbral 
devises and legacies have been used in the paymei]|t of 
debts; that all the general legacies and devises abate 
in full before there can be any abatement of the speci¬ 
fic legacy or any part thereof; that if said specific 
legacy becomes liable to abatement that it will albate 
ratably with the specific devises in the will. 

The FOURTH paragraph of said will is as follows: 

“I direct that at the option of my execijitors 
my residence (at the date hereof) known asj^23 
Holmead Place, North West, Washington, D. C. 
may be sold or rented; and I bequeath and direct 
my executors to pay accordingly out of the | pro¬ 
ceeds of said Holmead Place s^e or renting (as 
may be) six hundred dollars per annum to my 
brother’s widow, Mrs. Frankie 0. Taylor, nojw re¬ 
siding with her nephew, F. G. Drake, in Williams¬ 
port, Pennsylvania, payable quarterly during her 
lifetime; and after her death I direct and be¬ 
queath that such a sum of the proceeds or sbch a 
sum as will net $300.00 per year of sale oi said 
Holmead Place house be invested as a trust |fxmd, 
the revenue of $300 per year, $25.00 per ijnonth 
paid quarterly, be paid to Bertha B. Vogel, 
Washington, D. C. during her life time, thel prin¬ 
cipal of this fund to revert to my estate it her 
death.” 
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The said Frankie 0. Taylor was not living June 1, 
1936 and the Appellant therefore was and now is 
entitled thereunder; that said will equitably converts 
said real estate into personal property and that so 
much thereof as is necessary to net $300.00 per year, 
$25.00 per month, payable quarterly to Appellant is 
either a demonstrative legacy to her or a trust for 
her, but so mhch of the proceeds of the directed sale 
as is not necessary to pay said demonstrative leg¬ 
acy to Appellant, or included in the trust, is person¬ 
alty, a part of the general estate and abates for the 
payment of debts before the said shares of Ameri¬ 
can Telegraph and Telephone Stock can be sold to 
pay debts of the estate; that the SIXTH paragraph 
of the will provides that all the rest residue and re¬ 
mainder of the estate shall be divided into eight equal 
parts; and then bequeaths one-eighth thereof to each 
of the persons named, one of whom is the Appellant. 

The will then in the SEVENTH paragraph provides: 

“SEVENTH: Should any beneficiary or bene¬ 
ficiaries hereunder be deceased at the time of my 
death, then and in such case I direct that the 
amount that they would receive be distributed 
among the others surviving named in paragraph 
sixth. ’ ’ 

The will refers to Appellant as “my friend” in 
the THIED paragraph. She is also named in the 
FOXJETH and SIXTH paragraphs. 

March 31, 1934 testatrix executed a codicil to said 
Will dated June 4, 1928. First, she ratified and con¬ 
firmed said Will in every respect, save so far as any 
part of it is inconsistent “with this codicil”. Second, 
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give, devise and bequeath to my dear friend 
and companion Bertha B. Vogel during her life¬ 
time only, my farm known as the EusseU farm, re¬ 
named by me, ‘Londonderry Place’ * * * 
house and entire furnishings and all buildiigs, 
crops, live stock, farm and garden tools, of wlkich 
I may be possessed. Said Bertha B. Vogel is 
to pay all taxes, assessed against this property, 
‘Londonderry Place’, pay insurance and niake 
all necessary repairs. 

“On the death of Bertha B. Vogel, this property 
shall revert to my estate.” 

The Appellant in her Answer and response to the 
petition for sale of the said American Telegraph and 
Telephone Stock prayed: 

“1. That said petition filed herein June 1, |L936 


for the sale of said ten shares of stock of| the 
American Telegraph and Telephone Compand by 
the Administratrix c. t. a. be dismissed. 1 

j 

2. That said Administratrix be ordered by [this 

Honorable Court to exonerate the four shares of 
the American Telegraph and Telephone ^tock 
pledged as collateral security with the Washington 
Loan and Trust Company, and to pay the debjt for 
which they are pledged from assets of the estate 
which under the law are chargeable with such Ipay- 
ment. I 

3. That the Court order and direct the saidj Ad¬ 
ministratrix c.t.a. to have the said ten shares of 
the American Telegraph and Telephone ^tock 
transferred to Respondent and to account td and 
pay the Respondent all the dividends received on 
said stock by said Administratrix c.t.a., \|rhich 
were paid subsequent to the death of the testatrix. 

4. For such other and further relief as t^ the 

Court may seem proper and the exigencies cif the 
case may require.” ] 
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On July 21,1936, an ‘‘Order for the Sale of Person¬ 
alty” was passed wherein it is 

“Adjudged, Ordered and Decreed, That the said 
Mildred Saunders as Administratrix aforesaid be, 
and she hereby is, authorized and directed to sell 
the ten shares of stock of the American Telephone 
and Telegraph Company specified in said petition 
at not less than the market value thereof on the 
date of sale; the proceeds of such sale or sales to 
be applied by said administratrix to the payment 
of the debts of said estate.” 

From this action by the Court this appeal was taken. 

ARGUMENT. 

Errors are assigned as follows; 

1. That the Court erred in adjudging, ordering and 
decreeing that Mildred Saunders as Administratrix, 
c.t.a. be authorized and directed to sell the ten shares 
of stock of the American Telephone and Telegraph 
Company specified in the Petition For Sale of Per¬ 
sonalty filed June 1,1936 by said Mildred Saunders at 
not less than the market value thereof on the date of 
sale. 

2. That the Court erred in adjudging, ordering and 
decreeing that said Mildred Saunders as Administra¬ 
trix, c.t.a. apply the proceeds of the sale of the afore¬ 
said ten sharbs of stock of the American Telephone and 
Telegraph Company to the payment of the debts of 
the estate of Jennie T. Davis, deceased. 

3. That the Court erred in holding, in effect, that in 
the settlement of the aforesaid estate the debt of 
$200.00, evidenced by a note of decedent, and for which 
four shares of American Telephone and Telegraph 
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Company stock are being held by the Washington Loan 
and Trust Company as collateral, is a charge against 
said four shares. 

4. That the Court erred in holding, in effect, that it 

is necessary to sell the aforesaid ten shares of stock and 
to apply the proceeds thereof to the liquidation of the 
indebtedness of said estate. | 

5. That the Court erred in holding, in effect, that the 

aforesaid ten shares of stock are liable for the debi:s of 
said estate, even though the residue of the estate and 
all general legacies and devises have not been ex¬ 
hausted in the payment of said debts and that said 
Court has power to order the sale of said stock for said 
purpose before the residue of said estate and alsb the 
general devises and legacies have been used in the [pay¬ 
ment of the debts of the estate. I 

6. That the Court erred in holding, in effect, that the 
aforesaid bequest of ten shares of stock is not a sp^ific 
legacy of which there can not be an abatement before 
all the general and specific legacies abate in full. 

7. That the Court erred in holding, in effect, tha t the 

aforesaid bequest of ten shares of stock, if liable to 
abatement, will not abate ratably with the spech^c de¬ 
vises in the will of said deceased. I 

8. That the Court erred in holding, in effect, that the 

Fourth paragraph of said will does not equitablyj con¬ 
vert the real estate named therein into personal prop¬ 
erty and that so much of the proceeds of the sale there¬ 
of as is not required to meet the payments of $300.00 
per year, $25.00 per month, payable quarterly to Re¬ 
spondent-Appellant, is not a part of the general ^state 
and does not abate for the payment of debts befoiite the 
aforesaid shares of American Telephone and [Tele¬ 
graph Company stock can be sold to pay debts of the 
estate. I 
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9. That the Court erred in holding, in effect, that by 
the Sixth and Seventh paragraphs of said will there 
was not an equitable conversion of all the residue of 
said estate into personalty which must be used in the 
payment of the debts of the estate before said shares 
of American Telephone and Telegraph Company Stock 
can be used to pay said debts. 

10. That the Court erred in holding, in effect, that 
the debt of $200.00, for which four shares of the Amer¬ 
ican Telephone and Telegraph Company stock be¬ 
queathed to Kespondent-Appellant have been put up 
as collateral security with the Washington Loan and 
Trust Company is not a debt of the estate which must 
be paid from the assets of the estate not specifically 
devised or bequeathed and not necessary for the demon¬ 
strative legacy to Respondent-Appellant set forth in 
paragraph Fourth of the will, and that Respondent- 
Appellant is not entitled to have the said four shares 
exonerated from said obligation and the lien thereon 
and to have the same transferred and delivered to her. 

11. That the Court erred in holding, in effect, that 
it is necessary to sell said ten shares of stock to pay 
debts of said estate, and that all the legacies and de¬ 
vises under said will and codicil, save those to this 
Respondent-Appellant, do not abate to the full value 
thereof before the specific devises, specific legacy, and 
demonstrative legacy can be abated for the purpose 
of payment of debts. 

12. That the Court erred in holding, in effect, that 
all of the dividends paid by the American Telephone 
and Telegraph Company on said ten shares of stock, 
since the death of testatrix September 14,1934, to said 
Mildred Saunders, Administratrix, c.t.a. are not the 
property of Respondent-Appellant as incidental to the 
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I 

ownership of said stock and that said Eespondent- 
Appellant is not entitled to be reimbursed froni said 
estate for the dividends thus paid to the said Mijldred 
Saunders, Administratrix, c. t. a. 

SPECIFIC BEQUEST. 

Assignments 1 to 7 inclusive all relate to the ques¬ 
tion as to whether the bequest in the THIRD para¬ 
graph of the will is a specific bequest and theifefore 
will be largely considered together. The said I para¬ 
graph is as follows: j 

‘‘THIRD. I bequeath to my friend Beriha B. 
Vogel, of the District of Columbia, fourteen shares 
of American Telegraph and Telephone stocf, pro¬ 
vided she survives me.’’ j 

I 

a. The Paragraph. j 

Testatrix definitely stated to whom she gai-e the 
fourteen shares and definitely designated the kind of 
stock. She owned the stock at the time she esfecuted 
her will. It is here asserted the description ts suf¬ 
ficient in the paragraph itself to indicate the intent of 
the testatrix. If it does so indicate her interest then 
it is a specific bequest and clothed with the inpidents 
of such bequest. I 

b. The Wm and Codicil. j 

The authorities agree that not only may tne lan¬ 
guage of the immediate provision be considered, but 
the surrounding circumstances and provision^ of the 
entire will and in this case codicil also, becaiise they 
clearly disclose the intent of the testatrix. Th|e testa¬ 
trix left surviving her three cousins, none of wiiom are 
remembered in the will or codicil, and none o|f whom 
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lived near her (E. 5). They were not the objects of 
her bountv. 

In the THIRD paragraph the testatrix specifies that 
she bequeaths ‘‘to my friend Bertha E- VogeV^ four¬ 
teen shares of American Telegraph and Telephone 
stock. In the first clause of her will the testatrix says: 

“I, * * do hereby make, publish and de¬ 
clare this instrument in writing as and for my 
last ivill and testament, hereby revoking any and 
all former wills by me at any time made and pub¬ 
lished.” Italics added. 

With w’hat was testatrix dealing? The only reason¬ 
able inference is that she was undertaking to dispose 
of the property then owned by her. It is the will of 
the testatrix and relates to her property. The desig¬ 
nation in said THIRD paragraph is sufficiently specific 
to show that the testatrix intended that Bertha B. 
Vogel should have the fourteen shares of said stock 
then owned by the testatrix. That was the number of 
shares owned by testatrix at the time of making said 
will, later she sold four shares and also put up four 
other shares as collateral for a loan of two hundred 
dollars to wdth the Washington Loan and Trust 
Company. Each of these transactions related to her 
then owned property. She had no other shares of said 
stock and it is' by the will itself separated and segre¬ 
gated from the rest of the estate. Not only is the spe¬ 
cification here definite enough to meet the definition of 
a specific legacy, but if we look as we must do to the 
“four corners” of the will we find that no other inter¬ 
pretation of that paragraph in the will is possible. 

1. The testatrix named said Bertha B. Vogel as the 
first person to whom a bequest was made. 
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2. The testatrix in the FOURTH paragraph (|f the 

will referred to my residence at 3323 Holmead Rlaee, 
Northwest, Washington, D. C., and directed that out 
of the proceeds of a sale, or renting thereof, six hun¬ 
dred dollars per annum “payable quarterly d|uring 
her life-time” to Frankie O. Taylor; aft^r her 

death I direct a/tid bequeath that such a sum of the 
proceeds or such a sum as will net $300 per year of 
sale of said Holmead Place house be invested as a 
trust fundj the revenue of $300 per year, $25.u0 per 
month paid quarterly, be paid to Bertha B. Vogel, 
Washington, D. C. during her life time, the principal 
of this fund to revert to my estate at her death\^^ (R. 
1 and 2) Italics added. 

3. In the FIFTH paragraph she bequeaths “1 (one) 

$500.00 Capital Traction Bond” to each of four per¬ 
sons. (R. 2) I 

4. Then in the SIXTH paragraph the testatrij: says: 

^‘All the rest residue and remainder of my es¬ 
tate of whatsoever kind and wheresoever focated 
of which I may die seized and possessed or to 
which I may be entitled at my death, shall be di¬ 
vided in eight equal parts; and, in that eluent, 1 
bequeath a one-eighth thereof to each of the fol¬ 
lowing : ’ ’ 

* # # Bertha B. Vogel is the fourth legatee named 
in this list. (R. 2) Italics added. 

5. Then in the SEVENTH paragraph the testatrix 

provides that j 

“Should any beneficiary or beneficiaries thereun¬ 
der be deceased at the time of my death, then and 
in such case I direct that the amount they would re- 
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cexve he distributed among the others then surviv¬ 
ing named in paragraph sixth 

(E. 2) Italics added. 

At the time of the filing of the petition for probate 
and record of the will October 11, 1934 one of the said 
eight residuary legatees was deceased. (K. 6-7) This 
petition was signed by Mildred F. Saunders, Cora M. 
MacMullen and Harriet A. Fellows who are described 
in petition as residuary legatees and by Elizabeth M. 
Cox, their attorney. (E. 5, 6 and 7) 

6. The testatrix September 28, 1934 executed a cod¬ 
icil to her said I will of June 4, 1928, to be taken as a 
part of said will. In it she provided: 

‘‘First, I hereby ratify and confirm said will in 
every respect, save as far as any part of it is in¬ 
consistent with this codicil. 

“Second, I give, devise and bequeath to my dear 
friend and companion Bertha B. Vogel during 
her lifetime only, my farm known as the Eussell 
farm, re-named by me ‘Londonderry Place.’ ” 

She then described the property and reserving the 
lot known as the “School House Lot,” and then she 
adds: 

“The house and entire furnishings and all build¬ 
ings, crops, live stock, farm and garden tools, of 
which I may be possessed. Said Bertha B. Vogel 
is to pay ail taxes, assessed against this property, 
‘Londonderry Place,’ pay insurance and make all 
necessary repairs. 

“On the death of Bertha B. Vogel, this prop¬ 
erty shaU revert to my estate.’^ Italics added. 
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An analysis of the will and codicil show that not hnly 
was Bertha B. Vogel’s welfare the testatrix first jcon- 
cern when the will was made June 4, 1928, but jalso 
when the codicil was made March 31, 1934. | 

In the will she bequeathed to her the testatrix’ 
shares of stock in the American Telegraph and 'tele¬ 
phone Company and provided payments of $300.0(| per 
year payable quarterly from the death of testhtrix. 
She then made her one of the eight residuary lega¬ 
tees. I 

In the codicil she devised “Londonderry Place,’|’ her 
Pennsylvania home, to Bertha B. Vogel for her life¬ 
time and added the house furnishings, crops, live stock, 
farm and garden tools. The codicil cut just that much 
out of the residue of the estate left under the wil|l and 
gave that much more to Bertha B. Vogel. j 
The codicil re-published the will and the will speaks 
of the date of re-publication as modified by the codicil. 

That her first and chief concern and principal ob¬ 
ject of her bounty was Bertha B. Vogel is evidenced 
very strongly. 

The bequests in the FIFTH paragraph of th|e will 
(K. 2) failed because in reciting the assets of tlbe es¬ 
tate the Petition for Probate and Letters of Adminis¬ 
tration c.t.a. omits any reference to the bonds referred 
to in said paragraph indicating that the testatrix had 
disposed of those three bonds, but she still regained 
ten of the fourteen shares of American Telegraph and 
Telephone Company stock (R. 6). That indicjates a 
strong preference for her friend Bertha B. Vogfel. 

In addition to all that has been shown herehjbefore 
there is evidence which is conclusive. The wRl was 
made June 4, 1928. In that she used an endearing 
term only in referring to Bertha B. Vogel my 
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friend’\ The Tvill in the SIXTH and SEVENTH par¬ 
agraphs made disposition of “all the rest residue and 
remainder of my estate. ’^ (Meaning thereby that what 
she had therefore enumerated was “mz/ estate” and 
that means “my American Telegraph and Telephone 
stock’’ along with what precedes the SIXTH para¬ 
graph of the will. That leads to the inquiry of what 
the will and codicil show that rest, residue and re¬ 
mainder to be. There was what remained of the Hol- 
mead Place and such other real and personal estate as 
was not disposed of directly by the will. In the Peti¬ 
tion for its Probate three farms are also in the estate— 
the “Taylor Farm,” “McGorgle Farm” and “Russell 
Farm” renamed by testatrix “Londonderry Place.” 
As there was a re-publication of the will March 31, 
1934, it is fair to presume that all of these farms are 
affected. The codicil cuts out of that residue her home 
in Pennsylvania a life estate therein for dear 

friend and companion^’ Bertha B. Vogel. (Italics 
added.) She also gave her certain personal property 
with that of the life estate in the farm. That just took 
so much awav from the rest, residue and remainder. 
This would strongly indicate the intention of the tes¬ 
tatrix. Bertha B. Vogel is the only person whose be¬ 
quest in paragraph THIRD must be paid prior to the 
rest, residue and remainder, except the gift to the Trus¬ 
tees of Woodlawn Cemetery in the SECOND para¬ 
graph of the will. 

That the bequest is a specific one cannot be contro¬ 
verted. 

Douglass v. Douglass, 13 App. D. C. 21, 26, 29. 

Fidelity National Bank and Trust Company 

V. Hovey, 319 Mo. 192; 5 S. W. (2d) 437; 73 A. 

L. R. 1228, 37, 38. 
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In discussing specific legacies the court in Baker v. 
Baker, 319 lU. 320; 150 N. E. 284; 42 A. L. R. 5li 518 
said: j 

‘‘It is immaterial whether the property ^^ven 
is described as being part of the testator’s &tate 
at the time of making the will, but to be a specific 
legacy it is essential that the property be owned 
by the testator at the time of his death, and that 
it be so described that it can be distinguished from 
the rest of his estate. 

3 Pom. Eq. Jur. 4th ed. Sec. 1130, NoU 1; 2 
Red., Wills. I 

2nd ed. P. 132, Stephenson, 3 Beav. 342. j* * * 

88 A. L. R. 551-553, Conway v. Shea (_Mass. 

....), 183 N. E. 117. 

“ ‘A specific legacy is one which separatcss and 
distinguishes the property bequeathed froim the 
other property of the testator, so that it can be 
identified. It can only be satisfied by the thing 
bequeathed; if that has no existence when the be¬ 
quest would otherwise become operative, the leg¬ 
acy has no effect. ’ ’ ’ 

Tomlinson v. Bury, 145 Mass. 346, 347, 348, 

14 N. E. 137,140. 

Moffatt V. Heon, 242 Mass. 201, 203,13& N. E. 
123. j 

The same rule is quoted in First National ifank v. 
Union Hotel, 281 Mass. 64, 183 K E. 247—^8 A. L. R. 
1125-27, and then adds: j 

“The gift is of a specific thing.” j 

A bequest of partial interest in certain securities or 
other personal property particularly identified and 
separated by description from the balance of testator’s 
estate is a specific bequest. 

In re, Law’s Estate, 103 N. J. Eq. 435i 143 A. 

222,223. I 


18 


In a comparatively recont case, Maxim v. Maxim, 
129 Me. 349; 152 A 268, 270; 73 A. L. R. 1244, it is 
held that if the specific thing given or fund can be sep¬ 
arated out of the testator’s estate of the same kind so 
as to individualize it and enable it to be delivered to 
legatee as a particular thing or fund bequeathed the 
legacy is specific. 

Appeal of Hill, 128 Me. 191; 146 A 439, 440. 

Where one clause of a will standing alone bequeathed 
certain shares of stock it was a specific legacy. 

Waters v. Hatch, 181 Mo. 262; 79 S. W. 916, 
922. 

It is specific if it can be identified from other prop¬ 
erty of the estate. 

Tayldr v. Hull, 121 Kan. 192; 245 P. 1026, 
1027. 

To be specific it must be so distinguishable that de¬ 
livery may be made to legatee without requirement of 
separation. 

Jones V. Fa. Trust Co,, 142 Va. 229 ; 128 S. E. 
533, 536. 

In the case of the Fidelity National Bank <& Trust 
Company v. Hovey, 319 Mo. 192; 5 S. W. (2) 437; 73 
A. L. R. 1228-37-38, after a discussion between a spe¬ 
cific legacy and other kinds of legacies the Court said: 

‘Mf the testatrix understood she was doing the 
very thing which the use of ‘my’ before a contract 
would imply, in framing said legacies, then her in¬ 
tention, if carried out, would convey to each of 
said legatees a specific bequest. Many of the 
courts of last resort in this country have broken 
away from the arbitrary ironclad English rule 
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aforesaid and consider legacies as specific, when 
bank stock or other stock is disposed of, without 
the use of ‘my’ or similar expressions, where the 
will upon its face fairly discloses the intention of 
testator to make a specific bequest,” 

and cites a very large number of authorities, including 
the cases of Douglas v. Douglas^ 13 App. D. C. !^1; Met¬ 
calf V. First Parish, etc,, 128 Mass. 370; White v. Win¬ 
chester, 6 Pick (Mass.) 48, and many others. 

In the case of the Trustees of Unitarian Society in 
Harvard v, Larkin T. Tufts, Extr, etc, of Mary E, 


Pearson, Deceased, 7 L. K. A. 390, 151 Mas^. 76, an 
item in the will of Mary E. Pearson was as follows: 

“ ‘Item 5. I give to the Universalist Society of 
Skowhegan, Maine, ten shares of the stocjk of the 
Worcester & Nashua Kailroad Company! the in¬ 


come thereof to be applied towards the payment 
of the minister’s salary for the time being, to them 
and their successors. ’ ’ ’ 

The deceased aftervrards sold the ten shares of 
stock. The late Mr. Justice Holmes delivered |:he opin¬ 
ion of the Court, held that the legacy was specific and 
that it was adeemed by the sale of the stock, j 
In re Estate of Ann Eliza Snyder, 11 L. R. A., (N. S.) 
p. 73 under VIII, Division of legacy among; several 
legatees: 

“A bequest in this form: I leave and bequeath 
the shares in the E. & E. gas company as fol¬ 
lows: 15 shares to my eldest son; 6 shares to my 
son J.; 6 shares to my son E.; 6 shares to my 
daughter respectively, each to enjoy the interest 
and profits thereon, but not the power pf selling 
or disposing of any of them; with a remainder 
over to the legatees’ children, followed |by a be- 
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quest to another legatee of the remainder of said 
shares,—gives specific legacies. 

Millard v. Bailey^ L. R. I Eq. 378.” 

Mr. Justice Shepard in delivering the opinion of the 
Court defined a specific legacy and then said: 

^^The decision of one case rarely furnishes a 
rule for the direct control of another.” * * * 

At the same time very slight changes in the form 
of the request—First, for example, the prefix of 
‘my’ has been regarded as sufficient to make the 
legacy specific.” * * * 

He states that in this country the 

“earlier cases, especially, indicate the rule to be 
to hold every legacy to be general, unless an in¬ 
tention to the contrary be either expressly shown 
in the words of the particular bequest, or made 
clearly to appear from the whole of the will. To 
this leaning of tendency there need be no objec¬ 
tion, so long as it is not to contravene or reasona¬ 
bly imply action or the intention of the testator to 
make the bequest specific. Where that intention 
fairly appears, it must be respected and given 
effect.” 

Douglass v. Douglass, 13 App. D. C. 21. 

In that case the Court held that the bequest was spe¬ 
cific. 

Testator’s intention must be ascertained .from the 
language of the whole will. 

Lansburgh v. Lanshurgh, 59 App. D. C. 201. 

In the case at bar the codicil is of great importance 
in ascertaining the intention of the testatrix. 

In re Tiffany’s Estate (1936) bequests of non-par 
stock, were held specific. 285 N. Y. S. 971. 
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(Pa. 1913) The rule that legacy of stock is presumed 
to he general rather than specific must give way to the 
intent of the testator, if his entire will shows that he 
intended to make specific gifts of the stock which he 
owned. j 

In re Ferreck’s Estate, 88 A. 505, 241 P^. 340. 

Will construed, and held, that bequests of shares of 
stock made therein were specific and not general—^Id. 

(Cal. 1913) A gift of a specific and designated 
amount of the very shares in a corporation whicih tes¬ 
tator then owned, as, for instance, all of the shai[es, or 
one-half of them, or a designated number thereof, is a 
specific legacy. 

In re De Bemails Estate, 131 P. 375, 1^5 Cal. 

223, Ann. Cas. 1914D, 26. 

(N. Y. Sur. 1903) Testator gave by her mil 82 
shares of stock, ^‘whereof fifty shares, which are now 
pledged as collateral for a note, shall be relea^d by 
executors from said pledge immediately on my death, 
if they shall not have been released before my death.” 
Held a specific legacy of the shares. j 

In re Lyle, 85 N. Y. S. 290, 41 Misc. R^p. 596. 

(R. I. 1903) A legacy of 230 shares of stock iij a des¬ 
ignated corporation is specific. 

In re Martin, 54 A. 589, 25 R. 1.1. 

In Hanley v. Fernell, Jan. 10,1934,170 A. 88.[ (R. I.) 

‘‘A legacy is” specific when it is the tekator’s 
intention that the legatee shall have the very thing 
bequeathed and not a corresponding amount in 
values,” * * * In the matter of a specific leg¬ 
acy the ‘‘main intention is that the legacy!be paid 
by delivery of the identical thing and thk thing 
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only, and in the event that at the time of the tes¬ 
tator’s death such thing is no longer in existence, 
the legacy will not be paid out of general assets.” 


Citing— 

Lewis V. Douglass, 14 R. I. 604. 

Dean v. Bounds, 18 R. I. 436, 27 A. 515, 28 A. 

802. 

Gardner v. Vicdl, 36 R. I. 436, 90 A. 760, 73 A. 

L. R. 1252. 

In determining 

“whether si legacy is specific * * *^ the inten¬ 
tion of the testator is of primary importance, and 
in ascertaining his intent the court may consider 
not only the particular bequest in question, but 
the language of the entire will, together with the 
circumstances surrounding the testator at the time 
it was executed, including his relations to the lega¬ 
tees. ’ ’ 

Hanley v. Fernell, supra, 

Gardner v. Viall, supra, 

Sherman v. Riley, 43 R. I. 202,110 A. 629. 

Connly v. McElroy, 46 R. I. 93,125 A. 206. 

In Kenaday v. Sirmott, 179 TJ. S. 606; one bequest 
was as follows: 

“Item. I give, devise and bequeath to my be¬ 
loved sister Arabella D. Sinnott, residing in New 
Orleans, La., twelve thousand dollars in registered 
U. S. 4% bonds, on special deposit in the National 
Metropolitan Bank.” 

Testator had $15,500.00 of such bonds. Chief Jus¬ 
tice Fuller in the opinion referred to the above be¬ 
quest as a “specific legacy of $12,000.00 of the $15500 
bonds.” P. 617. i 
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On page 619 the Chief Justice discussed demonstra¬ 
tive, general and specific legacies and quoting said 
‘‘The presumption is stronger that a testator intends 
some benefit to a legatee, than that he intends a bene¬ 
fit upon a collateral condition that shall remain until 
his death, o^vner of the property bequeathed. {The mo¬ 
tives which ordinarily determine men in selectilng lega¬ 
tees, are their feelings of regard, and the presumption 
of course is that their feelings continue.’’ | 

On page 620 the Chief Justice said: ! 

“The intention of the testator must prevail.” 

Express w’ords are not necessary. They may be 
implied from the whole will. 

Dauel V. Arnold, 201 Ill. 570; 66 N. E. 846, 850. 

In re Martin (R. L), 54 A. 589, 594. 

Roquet v. Eldridge, 118 Ind. 147; 20 E. 733, 

734. 

In the case at bar much stress was placed upon the 
case of Dryden v. Owings, 49 Md. 356, and it was held 
that some expression as “my” “stock in my possession 
or now standing in my name,” or some othet equiva¬ 
lent expression showing the testator meant that iden¬ 
tical stock should pass to the legatee. This case was 
decided in 1878. Judge Robinson wrote an opinion of 
about two pages. I 

In Kunkel v. Macgill in 1881, later in 56 Mdl 120, the 
same Judge Robinson who wrote the opinion | of about 
seven pages, discredited the holding in thel Dryden 
case and practically overruled it. lu this [case the 
testator’s will recited: | 

“I give and bequeath to my daughter M. E. 

Kunkel five thousand dollars N. C. Railroad bonds; 
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also 30 shares of F. & W. Turnpike stock; also 20 
shares of P. B. & W. Railroad Company; also five 
thousand dollars of W. C. and A. Railroad bonds; 
also two hundred and thirty-seven shares of the 
Bond R. Turnpike Road Company * * ^ 

These several bequests were held specific. It ap¬ 
peared that the real controversy was over the W. C. 
and A. Railroad bonds. The Court said: 

‘^In view of the decision in Dry den v. Owings, 
49 Md. 364, it may be that if the question depended 
solely upon the construction of the terms of the be¬ 
quest itself, the mere fact that five bonds of the 
face value of $1000. were found in the possession 
of the testator at the time of his death, would not 
be sufficient to show that he intended to give these 
identical bonds to the legatee. 

But in dealing with the question regard must be 
had to the rest of the will, and if taken as a whole, 
such appears to be his intention, the legacy must 
be regarded as specific although the clause in ques¬ 
tion might receive a different interpretation con¬ 
sidered separately” 

Everett v. Lane, 2 Iredell Eq. 548; Stickney v. 
Davis, 16 Pick. 19; 2 Leading cases in Equity, 
part 1, 656”. Id. 

He used the vrord my as to one son and did not as to 
another. 

The decision in “Dryden v. Owings was based 
entirely upon the terms of the bequest and there 
was nothing in rest of the will to show an inten¬ 
tion that the testator meant it should be specific. 
# ♦ » iij ^as inclined to the opinion that the 

legacy was specific in that case, and the doubts 
then entertained have not been weakened by the 
further consideration of the subject.” 
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At page 126 the Court said: | 

“We think it plain, therefore, that the testator 
intended to divide among his several children spe¬ 
cially, the bonds and stocks then in his possession, 
and that the omission in some instances of the 
word does not change or affect the nature 

of the legacv’’. * * * | 

“We cannot think he intended to give $50(p0. in 
money with these bonds pointed out as the fund to 
be applied to the payment thereof, and th^ bal¬ 
ance to be paid by his executors, much less chn we 
suppose he intended that his executors should pur¬ 
chase $5000. worth of such bonds, then disho|nored 
in the market, and worth but thirty cents (Jn the 
dollar.’’ I 

The Dryden case has not been followed, thereafj:er, in 
Maryland. 

The case of Fidelity National Bank Trust Com¬ 
pany V. Hovey, (1927) 319 Mo. 192; 5 S. W. (2d) 437; 
73 A. L. R. 1228, considers the question of specinc and 
demonstrative legacies. The testator in his wijll pro¬ 
vided : j 

“3. I give, devise and bequeath the mon^y and 
property hereinafter mentioned in this paragraph 
unto the Fidelity Trust Company, a corpcjration, 
of Kansas City, Missouri, as trustee, will full 
power to take, hold, manage, invest reinvest, buy, 
sell and transfer any and all kinds of property, 
and to do all things necessary to carry put my 
desires as hereinafter expressed.” | 

“ ‘(a) Said trustee shall take and hold|for the 
benefit of my niece, Mary Loretta Murphy, fifty 
(50) shares of stock in the Fidelity Truit Com¬ 
pany, j 

At the time of making the will testator owned 187 of 
such shares, but before he died he sold 175 pf them 
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leaving but 12 shares. This was held to be a specific 
bequest and was adeemed to the extent of 38 shares. 
The Court said; 

“Regardless, however, of the contrariety of defi¬ 
nition of the term ‘specific bequest, or legacy^ ex¬ 
pressed by the several legal writers, and regard¬ 
less of the accuracv or inaccuracv of such at- 
tempted definitions, it appears that the great 
weight of judicial authority is to the effect that 
the legal question, whether a bequest or legacy is 
specific, or whether it is general, in the final analy¬ 
sis, is referable, in each and every case, to the in¬ 
tent of the testator, or, as sometimes expressed, 
‘as gathered from the four corners of the will.’ 
The Court cited many cases, including Douglass v. 
Douglass, supra. 

On page 1237 the Court quotes at length from “In 
re Estate of Largue”. It was urged the legacies called 
for no particular shares or particular certificates of 
stock and therefore the legacies were general and not 
specific. Many cases were cited in favor of that con¬ 
tention including Dryden v. Owings, supra, * * * 

“It is practically conceded that in all the author¬ 
ities cited supra, that if the will in controversy 
had said ‘my stock’, or ‘the stock which I o^vn’, or 
had used some similar expression, the legacies 
granted to appellants would have been specific. 
. . . Under the authorities heretofore cited, if 
each of the bequests had been written ... by in¬ 
serting ‘my^ before the word ‘stock’, it would have 
characterized the respective legacies of appellants 
as specific, instead of general. If testatrix under¬ 
stood she was doing the very thing which the use 
of ‘my’ before ‘stock’ would imply, in framing 
said legacies, then her intention, if carried out, 
would convey to each of said legatees a specific be¬ 
quest. Many of the courts of last resort in this 
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country have broken away from the arbitrary and 
ironclad English rule aforesaid, and construe 
cies as specific, when bank stock or other std 
disposed of, without the use of ‘my’ or similar ex¬ 
pressions, where the will, upon its face, fairly dis¬ 
closes the intention of testator to make a specific 
bequest. * * * 

“In the foregoing cases, bank stock and other 
stock were disposed of by testators under facts 
similar to those in the case at bar, and the legacies 
were declared specific bequests, without the fise of 
the word ‘my’ or words of similar import. . . . 
Keeping in mind the obligation resting upon us, to 
ascertain and carry out the intention of testatrix, 
we cannot escape the conviction that Mrs. Largue 
fully intended that these appellants should have 
and hold, as specific bequests, the bank stock left 
them by the will, as well as the dividends | paid 
thereon to the executors of said estate.’ ” I 


Again the Court said, page 1243: I 

“In view of the fact that the bequest in contro¬ 
versy is one both of money and particular bank 
stocks, and is the only bequest of such kinti and 
character to be found in the entire will, and in 
further view of the fact that the bank stocks men¬ 
tioned in such bequest are the only specifically de¬ 
scribed species of personal property (with the 
single exception of the personal property gi^ en by 
testator to his wife) bequeathed by the w^, we 
are brought to the inescapable conclusion Ijhat it 
was the manifest intention of testator, as disclosed 
by the entire will, that such bequest should be spe¬ 
cific, and not general and demonstrative.” 

Property Liable for Debts. 

I 

In case of intestacy the personal estate is priWrily 
liable for debts of the decedent, but in case of tjestacy 
the testator has a right to make the applicatiofi, and 
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the rules of law are explicit in case of a deficiency of 
assets as to the order in which property is used for that 
purpose. 

Sec. 360 of the Code of Law for the District of Co¬ 
lumbia says that debts by specialty and simple con¬ 
tract, without distinction shall be payable primarily 
out of the personal estate. That is the rule of the com¬ 
mon law. 

Sec. 392 of the same Code makes special rule in re¬ 
gard to Specific 'Bequests. This became the Statutory 
law in Maryland in 1798 and is now the law of this Dis¬ 
trict. 

“Sec. 392. Specific Bequests, —And the court, 
in like manner, on any petition by a person in such 
circumstances to whom a specific legacy or bequest 
has been made, being satisfied that the assets, ex¬ 
clusive of all specific legacies, will not be nearly 
exhausted by debts, may direct the executor or ad¬ 
ministrator with the will annexed to deliver to the 
petitioner the said specific legacy or bequest on his 
giving bond as aforesaid. 

Act of Maryland of 1798, ch. 101, subch. 10, sec. 
8; Comp. Stat. D. C., p. 31, sec. 132.” 

In Page on Wills, Second Edition, Section 1315, it 
is said specific' legacies do not abate until residuary 
legacies and general legacies have been abated. Nu¬ 
merous cases are cited in the footnote. It is said in 
fact, “A specific legacy is liable to ademption but not 
to abatementThat rule, however, is modified to the 
extent that specific legacies and specific devises abate 
pro rata, among themselves. Id. Section 1315, citing 
many cases in the footnote. 

In Pomeroy ^s Equity Jurisprudence, Fourth Edi¬ 
tion, Section 1137, Vol. 3, page 2642, under the heading 
of “Abatement of Specific Legacies”, it is said specific 
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legacies are a preferred class—do not abate with gen¬ 
eral legacies; they only abate if the deficiency of assets 
is so great as to render resort to them necessary when 
the fund representing the general legacies is exhausted. 
When it becomes necessary to resort to the class com¬ 
posed of specific legacies and devises, all the legacies 
and devises in that class will abate pro rata. Sp^ecific 
legacies and devises stand upon the same footing, are 
subject to the same liability, are abated together imder 
the same circumstances, and contribute ratably fcT the 
payment of debts and charges. Citing many cases in 
the footnote. 

In said Page on Wills, Section 1299, the rule i^ said 
to be a gift of property by a residuary clause, jvhich 
blends realty and personalty, generally chargejs the 
realty thus given with the payment of debts ii^ case 
the personalty is not sufficient, especially when coupled 
with a direction to pay debts, or when the gift is made 
after the payment of debts. A general gift of jrealty 
and personalty together after the payment of debts, 
through not residuary in the limited sense cljarges 
debts upon the realty. | 

I 

Newman v. Johnson, 1 Vern. 45. I 

First NaFl Bank v. Tobin, 60 N. J. Eq. 37^; 107 
A 592. 


A general direction to pay debts out of the 


estate 


has been held to show testator’s intention that specific 
legacies and devises should abate pro rata. Id. Sec¬ 
tion 1309, citing Shreve v. Shreve, 10 N. J. Eq. 385. 

In Section 1312 Id. Residuary legacies abate ^^efore 
specific, demonstrative and general legacies. 0^ page 
2184 many cases are cited in the footnote. 

In Section 1313 Id. General legacies abate {before 
Specific and Demonstrative legacies. 
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The rule of application of assets, when there is a 
deficiency is as follows: 

‘‘The priina facie order of application is as fol¬ 
lows : 1. Personal estate not specifically be¬ 

queathed; 2. Keal estate devised for pa 3 niient of 
debts; 3. Real estate descended; 4. Personal and 
real estate specifically bequeathed or devised, sub¬ 
ject to a charge of debts by will. • 5. Personal and 
real estate specifically bequeathed or devised, sub¬ 
ject to a charge of debts by mortgage, to the extent 
of such mortgage; 6. Personal and real estate 
specifically given, and not charged with debts.’’ 

Adams Equity, Eighth Edition, p. 262. 

Garrett v. Snoivdeyi, 226 Ala. 30, 145 So. 49^3, 87 
A. L. R. 216, 219. 

“In the absence of expressed contrary intent of 
the testator, generally, where assets of an estate 
are insufficient to pay debts and legacies, the loss 
falls (1) oti the residuary, (2) then on the general 
legacies, and (3) on the specific legacies and de¬ 
vises. 

Powell V. Labry, 210 Ala. 248, 97 So. 707; Fulen- 
wider v. Birmingham Trust & Savings Co., 222 
Ala. 95,130 So. 801, 72 A. L. R. 702. In the instant 
case there is no insufficiency of properties of the 
estate for the purpose of payment of debts and 
distribution as made by the testator.” 

Bouvier’s Law Dictionary, Vol. 2, page 1906— 
LEGACY. 

“In default of special provision the following 
order is observed in calling upon the estate to sup¬ 
ply a deficiency of assets: (1) General residuary 
estate; (2) Estate devised for payment for debts; 
(3) Real Estate descended; (4) Real estate devised 
subject to debts; (5) General legacies; (6) Specific 
legacies and devises pro rata; Appeal of Cryder, 
11 Pa. 72.” 
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In Baker v. Bakery supra. j 

‘ ^ The gifts under the thirteenth clause bein^ spe¬ 
cific legacies, they stand upon the same footii^ and 
are subject to the same liabilities as specific de¬ 
vises, and should abate together and contribute 
ratably for the payment of the debts and charges 
against the estate.’’ 

In this case it is also held that personal property con¬ 
stitutes the natural and primary fund for the payment 
of the expenses of administration and the debts pf the 
estate. I 

‘‘If a man dies intestate owing debts, payment 
will be made in the regular order pointed put by 
the statute, commencing with the personalty; but 
if he dies testate and devises and bequeaths his 
whole property specifically, both real and per¬ 
sonal, it is an indication that the recipients of his 
bounty shall have the estate in the proportion des¬ 
ignated in the will. Where therefore, the testator 
makes various specific gifts of property, and large 
amounts of debt, which perhaps were not contem¬ 
plated, are proven against his estate, it is npt rea¬ 
sonable to assume that it was intended by hito that 
the real estate should be entirely exonerated from 
his debts by the personal property. The reason¬ 
able construction to give the will is one thdt will 
carry out the plan of the testator in the dij^ribu- 
tion of his property as nearly as possible, that 
there will be no disappointment to those who are 
given personal property, when from the will it ap¬ 
pears that they were, equally with those who re¬ 
ceived devises of real estate, the subjects!of the 
testator’s bounty. O’Day v. O’Day, 193 Mo. 62, 
4 L. K. A. (N. S.) 922, 91 S. W. 921; HallfoweU’s 
Estate, 23 Pa. 223; Re Woodworth, 31 C^. 595. 
Specific legacies and specific devises stand upon 
the same footing, are subject to the same | liabili¬ 
ties, are abated together under the same eircum- 
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stances, and contribute ratably for the payment 
of debts and charges. 3 Pom. Eq. Jur. 4th ed. 
Sec. 1137; 3 Woerner, Administration, 3d ed. p. 
1541; Dauel v. Arnold, 201 Ill. 570, 66 N. E. 846.’’ 

One of the latest cases is that of Sanborn v. Sanborn, 
184 A 400 decided April 20, 19^36. It held: 

“Where the assets of an estate are not sufficient 
to meet the obligations and legacies, an abatement 
ensues in the following manner: , 

First, residuary estate; second, other general 
legacies pro rata; and third, specific bequests or 
devises, or where demonstrative legacies are 
classed as specific under the circumstances of the 
case, the last in order of abatement will be the 
specific and demonstrative legacies ratably. 69 
Corpus Juris 981 par. 10.” * * * 

The Court quotes Vol. 1 of Kocher’s New Jersey 
Probate Law, p. 548: 

I 

“The order in which assets are applied to the 
payment of debts, in the absence of a contrary in¬ 
tention sufficiently expressed in the will, is (1) the 
general or residuary personalty not specifically be¬ 
queathed nor exonerated or exempted; (2) real 
estate appropriated to and not merely charged 
with the payment of debts; (3) real estate de¬ 
scended whether acquired before or after making 
of the will; (4) real estate devised charged with 
the payment of debts; (5) general pecuniary leg¬ 
acies pro rata; (6) specific and residuary devises 
and specific legacies pro rata; (7) real and per¬ 
sonal property which the testator has power to 
appoint, and which he has appointed by his will.” 

order of application has been accepted 
without exception as the law/* (Italics added.) 
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EQUITABLE CONVERSION OF CERTAIN RIEAL 
ESTATE INTO PERSONALTY BY THE TES¬ 
TATRIX. I 

The testatrix equitably converted the real ptate 
3323 Holmead Place into personal property, except so 
much thereof as is required to meet the payments of 
$300.00 per year to Bertha B. Vogel for her life tjime— 
that is so much as reverts to the estate at the de^h of 
said Vogel. j 

In Willett V. Willett, 31 A. L. R. 426, 427; 1^7 Ky. 
663; 247 S. W. 739, the language of the will of testator 
was: 

‘‘I give my sister, Minnie Willett everylihing I 
have at my death for her life, at her death it is to 
go to the Hopewell Church for a fund to belknown 
as the ‘Quincy Burgess Fund’ ”. j 

This was held to convert the real estate into personalty. 

In Hopkins v. Harden, 47 App. D. C. 202, 207i it was 
held that the real estate lots, of which there wer^ many, 
in the estate of Edwin R. Harden, were to be treated 
and were treated as personal property under the doc¬ 
trine of equitable conversion. j 

In Iglehart v. Iglehart, 26 App. D. C. 209^ it was 
said: 


“It appears that the will expressly dir|ects the 
real estate to be sold upon the death of [the life 
tenants, and perhaps sooner. The proceeds are to 
be invested in personal property. The aujthorities 
are quite well agreed that such express directions 
of sale, though the time of sale is not immediate, 
operates to convert the property into personalty 
from the death of the testator. Hope v.lBrewer, 
136 N. Y. 126,18 L. R. A. 458, 32 N. E. 5^8; Reiff 
V. Strite, 54 Md. 298.” | 
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In Cropley v. Cooper^ 19 Wall. 167, 174 the Court 
said: 

‘ ‘ The real estate having been directed by the will 
to be converted into money, it is to be regarded for 
all the purposes of this case as if it were money at 
the time of the death of the testator. That it was 
not to be sold until after the termination of two 
successive life estates does not affect the applica¬ 
tion of the principle.’’ 

Craig v. Leslie, 3 Wheat. 563. 

Peter v. Beverly, 10 Pet. 563. 

Taylor v. Benham, 5 How. 269. 

Craig v. Leslie, supra is the leading case in this 
country. The Court said, page 295: 

^‘Were this a new’ question, it w^ould seem ex¬ 
tremely difficult to raise a doubt respecting it. The 
common sense of mankind w’ould determine, that a 
devise of money, the proceeds of land directed to 
be sold, is a devise of money, notwithstanding it 
is to arise out of land; and that a devise of land, 
which a testator by his will directs to be purchased, 
will pass an interest in the land itself, without re¬ 
gard to the character of the fund out of which the 
purchase is to be made. 

The settled doctrine of the courts of equity cor¬ 
respond with this obvious construction of wills, as 
weU as of other instruments, whereby land is di¬ 
rected to be turned into money, or money into 
land, for the benefit of those for whose use the 
conversion is intended to be made. In the case of 
Fletcher v. Ashbumer, 1 Bro. Ch. Cas. 497, the 
master of the rolls says, that ‘nothing is better 
established than this principle, that money di¬ 
rected to be employed in the purchase of land, and 
land directed to be sold and turned into money, 
are to be considered as that species of property 
into which they are directed to be converted, and 
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this, in whatever manner the direction is ^ven.’ 
He adds, ‘the owner of the fund or the contracting 
parties, may make land money, or money land. 
The cases establish this rule universally.’ This 
declaration is well warranted by the cases to which 
the master of the rolls refers, as well as by many 
others. ’ ’ | 

Kaiser v. Brandenburg, 16 App. D. C. Sljb, 316. 


The FOURTH paragraph of the will has corverted 
the Holmead property into personalty, in so far as not 
required to meet the payments therein required to be 


made to Bertha B. Vogel. | 

The testatrix directed that after the death of Frankie 
0. Taylor (who pre-deceased testatrix) j 

“I direct and bequeath that such a sum of the 
proceeds or such a sum as will net $300. per year 
of sale of said Holmead Place * * * tt e prin¬ 
cipal of this fund to revert to ‘my estatei at the 
death of Bertha B. Vogel.” 

As the specific bequests in the FIFTH paifagraph 
were adeemed there remained under the wjill and 
codicil the McGorgle Farm, the Taylor Farm and the 
Londonderry Place, and that conversion took place at 
the death of the testatrix. I 

The FIRST paragraph provides for the payment of 
debts. The SIXTH and SEVENTH paragraphs 
mingle all the rest, residue and remainder of “my 
estate of whatever kind and wheresoever loc^ated of 
which I may die seized and possessed or to whic^h I may 
be entitled at my death.” This subjects this rest, 
residue and remainder to the payment of debts before 
the specific legacy to said Vogel can be so subjected, 
and there is ample personalty to pay debts. 
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The administratrix c. t. a. has included in the debts 
of the estate, foi: which the specific legacy to said Vogel 
is claimed to be liable the encumbrance of about $800.00 
on one of the farms in Pennsylvania and about $1800.00 
secured on the Holmead Place property, and outside 
of these there would be no occasion for the application 
for this sale. 

That position is erroneous for two reasons: 

1. Even if the bequest to said Vogel is a general leg¬ 
acy it cannot be used to pay debts until the rest, residue 
and remainder has been exhausted, and if a general 
legacy it still must be paid to legatee. 

In Nash v. Oher, 2 App. D. C. 304, 308, Mr. Justice 
Shepard delivering the opinion of the Court, said: 

‘‘Specific legacies are not liable to abatement 
with general legacies, nor subject to contribution 
with them to pay debts. Necessarily, then, the 
residuary bequest must always be exhausted be¬ 
fore specific legacies can be called on to contrib¬ 
ute to the payment of debts. Though called a 
residuary legacy generally, it can hardly be called 
a legacy in the ordinary sense of the term; f or the 
words ‘rest^ and ‘residue’ can only apply to that 
which remains after the payment of debts, legacies 
proper and legal charges.” 

We have imperative authority on this question, for 
the Supreme Court has clearly determined it in Lewis 
V. Darling, 16 How. 1, 10-11. The testator has made 
bequests of money antecedently to the residuary clause 
without creating an express trust to pay them, and had 
blended the realty and personalty of his estate in one 
fund. The Court said: 

“That of itself makes his bequests of money a 
charge upon the real estate, excluding from it the 


previous devises of land to Fenwick, Wallace, and 
to John and Fernando Arredondo. 

The rule in such a case is, that where a testator 
gives several legacies, and then, without creating 
an express trust to pay them, makes a general re¬ 
siduary disposition of the whole estate, blind¬ 
ing the realty and personalty together in one ftind, 
the real estate will be charged with lega<jiesi for 
in such a case, the ‘residue’ can only mean what 
remains after satisfying the previous gifts, | Hill 
on Trustees, 508. Such is the settled law boih in 
England and the United States, though casds do 
not often occur for its application. When one Idoes 
occur, the legatee may sue to recover the le^^acy, 
without distinguishing in his bill the estate! into 
the two kinds of realty and personalty, because it 
is the manifest intention of the testator that [both 
should be charged with the payment of the rnoney 
legacies. Nor does this conflict at all with that 
principle of equity jurisprudence, declaring that 
generally, the personal estate of the testator Is the 
first fund for the payment of debts and lega(|ies.” 

In Tracy v. Atwell^ 58 App. D. C. 397, Mrs. .^twell 
died testate and devised her home 1641 Hobart Street, 
N. W., to her brother A. Lester Tracy, which w^ en¬ 
cumbered by a mortgage indebtedness of kbout 
$3000.00. This devise was in the second paragraph of 
the will. In the first paragraph she had directed the 
payment and discharge of all of her lawful deb^s, in¬ 
cluding funeral expenses. In the fifth paragraph she 
bequeathed to her husband Frank L. Atwell all S|XOcks,. 
bonds, notes and personal property of whateveif kind 
of which “I may die possessed other than the airticles 
mentioned in paragraphs two and four.” Mr. Tracy 
claimed he was entitled to have the encumbranc^ paid 
from the personal estate received by Atwell und^r the 
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fifth paragraph of the will. The Chief Justice in the 
opinion of the Court held that Mr. Atwell received the 
personal property under the fifth paragraph as resid¬ 
uary legatee, and the bequest to him was subject to the 
payment of the debts of the estate. ‘‘Its import is the 
same as is expressed by the words ‘rest and residue’ 

2. Rule exonerating realty from liens is not appli¬ 
cable to the case at bar. 

In 5 A. L. R. 492 a note states the rule as applied to 
specific legacies. 

The rule exonerating the real estate of a de¬ 
ceased person from liens thereon, and requiring 
their payment out of the personal assets of the 
deceased, is applicable as betw^een the heirs and 
the distributees, and the heirs and devisees and 
residuary legatees. It is not, however, applicable 
to specific legatees. Specific bequests of legacies 
cannot be defeated by appropriating the personal 
assets of the testator to the payment of encum- 
berances on his real estate, for the benefit of the 
heir or devisee thereof. Unless the debt mav be 
satisfied out of the personal assets after paying 
the debts and such legacies, the personal assets 
cannot be appropriated to the payment of a lien 
on the real estate. Citing a large number of 
cases.” 

And see Tucker v. Lungren (1896), 12 Ohio C. C. 
622, 5 Ohio C. D. 577, holding that the rule does 
not apply as to specific legatees. It applies only 
where the personal representative has assets in his 
hands after paying off other debts and legacies. 

In Thomas v. Thomas (1866), 17 N. J. Eq. 356, 
it was held that where the testator in his life time 
executed a mortgage on certain of his land, in 
the subsequent distribution of his estate, where 
the general personal assets in the residuary estate 
had been e^austed, the devisee of the land was 
not entitled to have the same exonerated in the 
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whole or in part from the mortgage lien, as against 
specific legatees. The court said that in such case 
the land must bear the entire burden of the li^. 

And in Hedger v. Judy (1894), 95 Ky. 557, 26 
S. W. 586, it was held that where land was depsed 
subject to a mortgage, and specific legacies were 
suflScient to exhaust the personal assets, it will be 
presumed that the testator intended the real es¬ 
tate to bear the burden of the mortgage. 

In O’Neal v. Mead (1720), 1 P. Wms. 693, 24 
Eng. Keprint, 574, it is held that where the dece¬ 
dent had charged the real estate with a mortgage, 
and had specifically bequeathed a lease-ho^d es¬ 
tate to his wife, the heir could not disappoint her 
legacy by laying the mortgage debt upon it, las he 
might have done had it not been specifically be¬ 
queathed. 

In Re Mason (1845), 1 Pars. Sel. Eq. Cas. (Pa.) 
129, it was held that the devisee of land cljarged 
with a mortgage created by the testator in hi|s life¬ 
time cannot call upon other devisees, who| have 
taken other land under the same will, to contrib¬ 
ute ratably toward the extinguishment of subh en¬ 
cumbrance, nor is such devisee entitled to have 
his land exonerated from this encumbrance out of 
the personal estate specifically bequeathed. 

In Com. use of Beelam v. Shelby (1825), 13 Serg. 
& R. (Pa.) 347, specific bequests were m^de to 
the widow of the testator, and money legacies were 
bequeathed to his daughters, and specific devises 
of the testator’s real estate were made to IdifiPer- 
ent sons. Some of these devises lapsed W the 
death of the devisees prior to the death of the tes¬ 
tator. There was an encumbrance upon certain 
real estate which the testator purchases subse¬ 
quently to the execution of the will. Under these 
circumstances it was held that the estates pere to 
be distributed as follows: (1) That the specific 
bequest to the widow was to be paid out I of the 
personal estate; (2) that the balance of tte per- 
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sonal estate was to be applied to the payment of 
the legacies and all of the debts of the testator; 
(3) that 6ut of the balance remaining unpaid the 
proceeds bf the sale of the lands not disposed of 
were to be first applied; (4) that any deficiency 
was to be paid out of the lands specifically devised. 

It follows therefore that Bertha B. Vogel is entitled 
to have the debt of $200.00 to the Washington Loan 
and Trust Company paid from the rest, residue and re¬ 
mainder of the testatrix estate and for that reason also 
the Order for Sale of Personalty of July 21, 1936 was 
and is erroneous. 

It thus clearly appears that assignments of error 8 
to 11 are each well taken, as well as assignments 1 to 7. 

Bertha B. Vogel is Entitled to Dividends. 

Mrs. Vogel is entitled to all the dividends and dis¬ 
bursements on said ten shares of stock from the death 
of the testatrix. The said Order of July 21, 1936, in 
effect denied this and for that reason is erroneous. 

Thus in Nash v. Ober, supra, the Court said: 

‘‘The bequest of the stock clearly creates a 
specific legacy; consequently the dividends accru¬ 
ing after the decease of the testatrix become the 
property of the legatees. * * 

It was held In re Estate of Libhey (S. C. D. C.), 37 
W. L. R. 690, that bequest of stock was specific and that 
the legatee was entitled to dividends thereon from date 
of testator’s death. No such words as “my” or in 
“my possession” was used. 

In re Adams Estate, 152 N. Y. S. 727. 

Sherman v. Riley, 110 A 629, 43 R. I. 202. 

In re Althaus Will, 158 N. Y. S. 990. 
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In re Boyer’s Estate, 179 N. Y. S. 901. 

{Mass, 1933) Union Trust Company of Spring- 
field V. Nelson, 186 N. E. 66. 

CONCLUSION. 

It therefore follows from an analysis of the wiill and 
codicil and the authorities that the THIKD paragraph 
of the will confirmed by the codicil is a specific 'Request 
and that Bertha B. Vogel is entitled to the siid ten 
shares of the American Telegraph and Telephone Com¬ 
pany stock exonerated from the $200.00 for which four 
of said shares were pledged by the testatrix, and is also 
entitled to all the dividends which have accrued since 
the death of the testatrix. The four shares disposed 
of by the testatrix prior to her death is an adejoaption 
of the specific legacy pro tanto, \ 

The action of the lower Court in passing said Order 
for Sale of Personalty’’ of July 21, 1936 was land is 
erroneous, as hereinbefore set forth, and should be re¬ 
versed. 

If, however, the legacy under said THIED para¬ 
graph of the will is a general legacy still uflon the 
record here said ‘‘Order for Sale of Personalty” is 
erroneous. The debts be paid are chiefly about 
$2600.00 of $3905.28 (E. 8) estimated by the adminis¬ 
tratrix c.t.a. as required to pay aU obligations including 
funeral expenses and expenses of administration, are 
liens upon real estate. This also includes the $200.00 
for which four shares of said stock were pledged. That 
leaves the entire indebtedness, including fungal ex¬ 
penses and costs of administration, about $1105|28. As 
against this the administratrix c. t. a. received fifom the 
sie of household effects and jewelry the sum of 
$1221.20 (E. 8) and $100.00 cash in bank, making a to- 


tal of $1321.20 'which is in excess of all the obligations 
except those secured by lien of more than $200.00. 

As the rest, residue and remainder of the estate com¬ 
mingled all kinds of property passing under the 
SIXTH and SEVENTH paragraphs of the will, that 
rest, residue and remainder is chargeable with the pay¬ 
ment of debts and general legacies and must be used 
before general legacies can be used for that purpose. 
This residue is ample for such purpose, as shown by 
the record. TJnder these circumstances a general leg¬ 
acy must be mhde up out of the residuary estate if there 
be not ample funds to pay the general legacy from 
funds exclusive of the residue. 

Lewis V. Darling, supra, and other authorities above 
cited. If this then be a general legacy the residuary 
estate must b^ responsible to said Vogel for 14 shares 
of said stock. 

It is submitted that the decree of the Court below 
entitled ‘‘Order for Sale of Personalty”, from which 
this appeal has been taken is wrong and should be re¬ 
versed. 

Respectfully submitted, 

Andrew Wilson, 

i Rawleigh L. Teemain, 

Attorneys for Bertha B. 

' Vogel, Appellant, 

January 22, 1937. 
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tBmteb States; Court ot !l[ppeals| 

FOE THE DISTRICT OF COLUMBIA, j 
OcTOBEE Teem, 1936. I 

Special. Calendae. I 


No. 6879. 


Beetha B. Vogel, Appellant , 


Mildeed Saxjndees, Administeateix, C. T. a. 


Appeal feom the Disteict Cotjet of the United States 
FOE the Disteict of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The Brief for Appellant contains a fairly compre¬ 
hensive statement o^ the case under the caption ‘‘State¬ 
ment of Facts”. No attempt will be made to restate 
the case in this brief. The writer of this brief does 
not entirely concur in the statement contained jn the 
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Brief for Appellant, particularly with certain conclu¬ 
sions of law and of fact; but will follow the plan of 
indicating her disagreement at the appropriate place 
in the AKGTJMENT, rather than by an attempt to re¬ 
state the case at this point. 

It is desired at this point, however, to invite the 
Court’s attention to the fact that the Appellant failed 
to file with the Clerk of this Court within the time re¬ 
quired by paragraph 1 of Rule XV of the Rules of 
this Court the transcript of the record in this case. 
Appellee’s Motion to Dismiss the Appeal on this 
ground is pending, and Appellee has been notified by 
the Clerk thai action on said motion has been post¬ 
poned until the hearing on the merits. Appellee does 
not by filing this brief on the merits waive her right 
to have the appeal dismissed as required by said Rule. 

On the merits, the question before this Court may be 
briefly stated as follows: 

Did the Court below err in ordering the sale of the 
ten shares of stock of the American Telephone and 
Telegraph Company (the only personalty remaining 
in the Estate Of Jennie T. Davis), for the purpose of 
paying the debts of the estate in preference to order¬ 
ing the sale of certain realty, in view of the following 
provision in the will of the testatrix: 

‘‘TBGLRD. I bequeath to my friend Bertha B. 
Vogel, of the District of Columbia, fourteen shares 
of American Telegraph and Telephone stock, pro¬ 
vided she survives me.” 

Appellant contends that the said paragraph is a 
“speeifie legacy” of the precise ten shares of stock 
belonging to the testatrix at the time of her death, and 
that said ten 'shares may not be sold for the debts of 
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the estate until the realty has been exhausted. Appjellee 
contends that the bequest is a ‘‘general legacybut 
that in any event, whether a general or a specific leg¬ 
acy, the ten shares of stock should be sold in prefer¬ 
ence to the real property. j 

I 

I 

SUMMARY OF ARGUMENT. ! 

I 

1. The THIRD paragraph of the Davis will is ,lnot a 

specific bequest of any particular shares of stoc]3[; but 
is a general bequest of “fourteen shares of American 
Telegraph and Telephone stock’’, which would be sat¬ 
isfied by th-e delivery to the legatee of any foijirteen 
shares of said stock. j 

2. But even if said THIRD paragraph could be con¬ 
strued as making a specific legacy, the Court belc^^w was 
right in ordering the sale of the stock for the pajyment 
of debts in preference to the sale of real property, be¬ 
cause the statutory law of the District of Columbia, 
as interpreted by this Court, so requires. 

3. Under the terms of the will there has b^en no 

“equitable conversion” of the real property jin the 
District of Columbia (or outside of it, for that matter) 
into personalty; and | 


4. Even if there had been an equitable conveipsion of 
said real property into personalty by the termi of the 
will, said shares of stock would still be liable to sale 
for the purpose of paying the debts of the estate in 
preference to the converted proceeds of the ijealty. 
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ARGUMENT. 

1. The Bequest of “Fourteen Shares of American Tele¬ 
graph and Telephone Stock” is Not Specific, but 
is General. 

Before entering upon the discussion of this propo¬ 
sition, attention is invited to the fact that the Appellant 
makes the statement in her ‘‘Argument” (page 12 of 
her Brief) that the testatrix owned fourteen shares of 
said stock at the time of making said will (which was 
the precise number named in the legacy in question), 
and that she had no other shares of said stock at that 
time. No reference is made to the record to support 
such statement, and Appellant's statement of facts 
does not contain such a statement. The record does 
not contain such a statement either. It is respectfully 
submitted that 'Appellant can not in this Court rely 
upon any such assumed fact not in the record. The 
record does show that at the time of decedent’s death 
she owned ten shares of such stock, of which ten shares 
she had pledged four shares with the Washington Loan 
and Trust Company for a loan of $200 (R. 8), leaving 
only six shares in her possession. The record does not 
show whether she owned more or less than fourteen 
shares when she made her will in 1928 , approximately 
six years before her death. 

While Appellee does not concede that the testatrix 
owned precisely fourteen shares at the time the will 
was executed (but on the contrary disputes it), she will 
submit authorities in this brief to show that even if it 
had been shown that the testatrix owned precisely four¬ 
teen shares at the time the will was executed, the be¬ 
quest in the THIRD paragraph of the mil of “four¬ 
teen shares” would stiU be general, and not specific. 
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The Courts of the District of Columbia (including 
this Court), and the Courts of Maryland (under statu¬ 
tory provisions similar to ours) have held that even 
though a bequest specifies a particular numbejr of 
shares of stock or of bonds (and even though thi tes¬ 
tator owned that precise number of shares or bonds 
at the time the will was drawn or at the time elf his 
death), the bequest will be held to be general rUher 
than specific, unless there are other circumstandes or 
other language clearly denoting the irvtention of the 
testator that the particvlar shares or bonds so owned 
hy him, and none other, are to he bestowed upbn the 
legatee* j 

In Dryden v. Owings, 49 Md. 356, the Court of Ap¬ 
peals of Maryland construed a bequest reading hs fol¬ 
lows: “I give and bequeath to Virginia M. Owings 
$8,000 in State of Mssouri bonds’’. It appeared that 
the testator had just $8,000 of such bonds at the date 
of his death. In deciding that the bequest was general 
and not specific, the Court said: | 

“The general rule to be deduced * * * that 
in a bequest generally of stocks or sums of fiioney 
on stocks, without further explanation, and with¬ 
out more particularly referring to or marking 
the corpus of the identical stock, the fact tljiat the 
testator possessed such stock at the time lof the 
execution of the will is not sufficient to justify the 
Court in declaring the legacy to be specinc. In 
order to constitute a specific legacy it is necessary 
for the testator to distinguish or identify tn)c stock 
or thing given, by saying ‘stock now in niy pos- 
session^ or ‘now standing in my name\ or some 
other equivalent expression • * • showing tjhe tes¬ 
tator meant thal identical stock and no\ other, 
should pass to the legatee/^ (Italics supplied.) 
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It will be noted that in the Douglass case (qnoted be¬ 
low), this Court recognized the rule laid down in the 
case of Dry den Y. 0 wings, supra, and repeated the lan¬ 
guage of that decision with approval; but held that in 
the Douglass case it was clear from the entire will that 
the testator meant that the legatee should receive the 
particular United States bonds owned by the testator 
at the time of his death, and none other, and thus dis¬ 
tinguished the case of Dry den v. Owing s. In the Doug¬ 
lass case, the particular bequest to be construed read 
as follows: ‘‘I give and bequeath to the said Helen 
Douglass ten thousand dollars in registered bonds, and 
ten thousand dollars in lawful money, the latter to he 
derived from my other property, not mentioned in the 
foregoing,^’ The Court was of the opinion that since 
all of the bequests in the Douglass case preceding the 
one just quoted were specific bequests, the language 
^rthe latter to be derived from my other property, not 
mentioned in the foregoing” clearly indicated that the 
testator intended that the ten thousand dollars in 
money referred to was not to be derived from the reg¬ 
istered bonds mentioned in the same bequest, but that 
the bonds were to be kept intact for the purpose of 
the legacy; and that said bonds were thus hy this lan¬ 
guage shown to have been intended as a specific be¬ 
quest of the very same bonds owned by the testator. 
Other circumstances were recited in the opinion as 
supporting that intention, and as taking the case out 
of the Dry den v. Owings decision. The language of the 
Court was in part as follows: 

‘‘Without, therefore, reviewing the many well- 
considered cases relied upon by the appellant or 
attempting the difficult task of reconciling them 
with tJiose' cited in support of the contention of the 


appellees, it may be conceded that they estaljlish 
the doctrine that a bequest generally of cei^tain 
bonds and stocks, without further explanation! and 
without more particularly referring to and n^ark- 
ing the corpus of the identical bonds and st(i)cks, 
does not amount to a specific legacy, even though, 
at the time of the execution of the wUl, the tesiator 
may, in fact, have been possessed of bonds\ and 
stocks of that description, to an equal amoum or 
more, I 

‘‘This doctrine was fully recognized in IVfary- 
land in a case where the bequest was ‘$8000 injMis- 
souri State bonds’ {Dryden v. Owings, 49 Mdj 356, 
364); and has been maintained in the District of 
Columbia, Capron v. Capron, 6 Mackey 340. *1 * * ” 
(Italics supplied.) Douglass v. Douglass, 13 lApp. 
D. C. 21. 

The distinguishing circumstances pointed out b^ this 
court in the Douglass case were not present in the in¬ 
stant case; but on the contrary the SEVENTH jpara- 
graph of the Davis will seems to indicate that she re¬ 
garded the bequests of personalty as representing 
“amounts”, rather than as bestowing specific articles 
of personalty already owned by the testatrix. 

It seems reasonably clear that the will contem|plates 
that Mrs. Vogel receive fourteen shares of thej stock 
of the American Telephone and Telegraph Conapany, 
and that any fourteen shares of such stock | would 
satisfy the terms of the bequest. If she had intended 
to bequeath the specific shares of stock then owned by 
her, she would doubtless have specified “my stock”, 
or “the stock now owned by me”, in her will, or would 
have described the stock by the number of the certifi¬ 
cate or certificates held by her. Under the well recog¬ 
nized (and universal) rule, such a legacy will be held 
to be general unless the intention of the testatoi: to the 
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contrary is shown clearly. In this case no snch inten¬ 
tion is shown. 

The Appellant cites the decision of the Supreme 
Court in Kenaday v. Simiott, 179 U. S. 606, on page 23 
of her brief in support of her contention that the in¬ 
stant bequest is a specific one, and quotes two sentences 
from the languages of the Court, which taken in con¬ 
nection with the text of Appellant’s Brief might lead to 
the conclusion that there was a presumption in favor 
of holding a legacy to be specific. But if Appellant 
had also quoted the sentence immediately preceding the 
tw’o sentences set out in her brief, it would be seen that 
the Supreme Court really held that the presumption is 
always in favor of holding a legacy to he general unless 
the terms of the will “clearly require” that it be held 
specific. The three sentences together read as follows: 

“The inclination of the Courts to hold legacies 
to be general, rather than specific, and on vrhich 
the rule is based that to make a legacy specific, its 
terms must clearly require such a construction 
rests upon solid grounds. The presumption is 
stronger that a testator intends some benefit to a 
legatee, than that he intends a benefit upon a col¬ 
lateral condition that he shall remain until his 
death, owner of the property bequeathed. The 
motives which ordinarily determine men in select¬ 
ing legatees, are their feelings of regard, and the 
presumption of course is that their feelings con¬ 
tinue”. (page 620) 

In that case, one of the bequests considered by the 
Court was the one quoted on page 22 of the Appellant’s 
brief, as follows: 

“ItenoL I give, devise and bequeath to my be¬ 
loved sister, Arabella D. Sinnott, residing in New 
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Orleans, La., twelve thousand dollars in registered 
U. S. 4% bonds, on special deposit in the Natii)nal 
Metropolitan Bank.^^ (Italics supplied.) j 

As Appellant points out, this bequest was held byj the 
Supreme Court to be specific, rather than general ;| but 
it seems reasonably clear that the words ‘‘on special 
deposit in the National Metropolitan Bank’’ is a suffi¬ 
cient designation of particular bonds to overcome the 
presumption in favor of general legacies. In the cohrse 
of the opinion, the Supreme Court states: “a le^cy 
of quantity is ordinarily a general legacy but there are 
legacies of quantity in the nature of specific legacies, 
as of so much money, with reference to a particular 
fund for payment. ” (p. 618.) | 

In Capron v. Capron, 6 Mackey 345, which whs re¬ 
erred to with approval by this Court in the cate of 
Douglass v. Douglass, supra, the Supreme Court of the 
District of Columbia used the following language: 

‘ ‘ The law seems to be very clear that when |a tes¬ 
tator bequeaths ‘my government bonds’, ‘m^f con¬ 
sols ’, etc., the legacy is specific; and if the testator 
disposes of them in his life time, the legacy be¬ 
comes inoperative as to those. ! 

“On the other hand, if the will bequeath^ gov¬ 
ernment bonds or consols, that is a pecuniarjy leg¬ 
acy. If it bequeaths $10,000 of consols or bonds of 
any description, that means that that property is 
to be provided for out of the estate, by the appli¬ 
cation of so much money as may be necessary to 

do it. J 

“It is to be remarked that this interpretation of 
the legacy is not affected by the fact that jat the 
time, the testator owned the very kind of securities 
he speaks of. It is a direction that out of iiis es¬ 
tate, whether he owns the securities at the time or 
not, it shall be provided for by the moneys mat he 
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leaves. Of course, if he has securities they can be 
applied; if not, money may be applied to the pur¬ 
chase of them. It does not make any difference 
whether he had the securities at the time of making 
the will, or acquired them between that time and 
the date of death, or never had them at all. If, by 
the terms of the wdll, the bequest is a pecuniary or 
general legacy, it must be paid by the executor, 
whether there are securities in the estate of the 
kind denominated in the will or not * * * if the 
condition of his estate permits it.’’ 

Appellant’s authorities do not support her proposi¬ 
tion that a bequest of a specified number of shares of 
a particular stock must be deemed to be a specific leg¬ 
acy if the testator happens to have that precise number 
of shares in his possession at the time the will is made. 
On the other hand they all seem to support the propo¬ 
sition that a bequest of a specified number of shares 
of stock will be presumed to be a general legacy, un¬ 
less it clearly appears that the testator desires that 
certain particularly designated shares of stock (and 
none other) shall go to the legatee. The only differ¬ 
ence in the authorities seems to be just what facts will 
be sufficient to overcome the presumption in favor of a 
general legacy and will be deemed to show clearly an 
intent on the part of the testator that the identical stock 
he has in his possession at the time he makes the will 
shall go to the legatee, and that no other shares will do. 

Most of the jurisdictions (including the District of 
Columbia, Maryland, New York, and many others) hold 
that there must be something more than mere coinci¬ 
dence that at the time the will is made the testator 
happens to hold that precise number of shares of such 
stock; but one jurisdiction (Missouri) appears, accord¬ 
ing to the authorities cited by appellant, to hold that 
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the mere fact that the testator held that nambelr of 
shares at the time of making the will is sufficient to 
overcome the presumption in favor of a general legacy 
and to manifest a clear intention that the precise sh|ares 
owned by him at that time (and none other) wer^ in¬ 
tended to go to the legatee. 

Appellant seeks on pages 23-25 of her brief to ifehow 
that the case of Dryden v. Owings, sugra, which was 
relied upon by this Court in Douglass v. Douglass, 
supra, was ‘‘discredited” and “practically overrhled” 
by the later decision of the Court of Appeals of ^kjlary- 
land in KunJcel v. Macgill, 56 Md. 120, and mak^s the 
statement on page 25 of her brief that “The Dilyden 
case has not been followed, thereafter, in Maryland.” 

But Appellant is in error on both propositions. In 
the first place, Kunhel v. Macgill did not discrejiit or 
practically overrule the Dryden case, but on th^ con¬ 
trary fully recognized and applied the rule laid down 
in that case, as will be noted from the following lan¬ 
guage of the opinion: I 

“If a testator bequeaths a specific thing, As dis¬ 
tinguished from all others of its kind, as money 
in a certain bag, or my Maryland State bonds, such 
a legacy it is clear, is specific, and the legatee is 
entitled to the thing bequeathed. 

“Where, however, the bequest is a sum of 
money, or of shares of stock, without furtljier de¬ 
scription or reference and which may be satisfied 
by the delivery to the legatee of any stock| of the 
kind designated, such a legacy is general, I 

< < • * * And hence the inclination on tte part 
of the courts to construe legacies as general un¬ 
less a contrary intention plainly appears. 

“In one clause he gives twenty shares! of my 
stock in the Philadelphia, Wilmington & Baltimore 
Eailroad Company. In another clause, anq to an- 
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other son, lie gives twenty shares of the same stock, 
but without using the word ‘‘my’’. 

“Then again, he gives to one child five thousand 
dollars Northern Central Railroad bonds, and to 
another five thousand dollars of ‘my’ Northern 
Central Railroad bonds. And so in the bequest of 
the Baltimore & Ohio Railroad bonds. In one 
clause he uses the word ‘my’, and in another he be¬ 
queaths the bonds of the same company without 
prefixing ‘my’. 

“We think it is plain, therefore, that the testa¬ 
tor intended to divide among his children specially, 
the bonds and stocks then in his possession, and 
that the omission in some instances of the word 
‘my’ does not affect or change the nature of the 
legacy.” 

In the second place, the Courts of Maryland have 
repeatedly followed the Dryden case and cited it with 
approval in decisions much more recent than the Kun- 
kel case (which was decided in 1880). For example, in 
Bristol V. Stump, 136 Md. 236, 110 Atl. 470 (decided in 
1920), the Court said: 

“In Dry den v. Owings, Judge Robinson, speaking 
for this Court, said; ‘Inasmuch as specific lega¬ 
tees are not liable to contribution in case of a defi¬ 
ciency of assets, and inasmuch as the legacy fails 
entirely if the testator parts with the property or 
thing specifically bequeathed, courts lean against 
construing a legacy to be specific, and have gone 
so far as to say that in no case ought a will to be 
so construed unless the language imperatively re¬ 
quires it’. Gardner v. McNeal, 117 Md. 34, 82 Atl. 
988.” 

It can be readily shown from an analysis of the nu¬ 
merous cases cited by the Appellant from other juris¬ 
dictions that with the exception of the Missouri deci- 
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sions, they do not support her position. For exaipple, 
taking the cases in the order in which they are cit^d in 
Appellant’s brief, commencing on page 17, we! find 
that Appellant cites five decisions to support rather 
vague and general language with regard to general and 
specific legacies. But none of them is in point on the 
facts. In the first case {Baker v. Baker^ 319 Ill. |320), 
the will specified in every instance ‘‘my stockj’, or 
“stock remaining in my name”, or words of similar 
import; in the second case {Tomlinson v. Burn, 145 
Mass. 346), the will specified “stock remaining in my 
name”; in the third case {Moffatt v. Heon, 242 Mass. 
201), the bequest was of a specified mortgage; p the 
fourth case {First National Bank v. Union Hot^l, 281 
Mass. 64), the bequest related to shares of a specified 
stock “deposited with the First National Bank ojf Bos¬ 
ton”; and in the fifth case (In re Low^s Estat^, 103 
N. J. Eq. 435), the Court held that a bequest of thirty 
shares of stock in a certain bank to one person ajid ten 
shares to another, were not specific, even though tes¬ 
tator owned the shares holding was ceitainly 

not favorable to the Appellant’s contention in this 
case), and used the following language (which is not 
favorable to the Appellant’s contention); j 

“A legacy of stock, whether given in general 
terms or given as so many shares of the mrticu- 
lar stock, is a general legacy wherever thej testa¬ 
tor does not expressly refer to it as ‘in my posses¬ 
sion’, ‘stock owned by me’, ‘my stock’, or'‘m my 
name’ at the date of the execution of the ^11, or 
does not use similar qualifying words. -Apid the 
mere fact that at the date of the will it appeared 
that he ^d own stock and securities of the charac¬ 
ter bequeathed equal to or greater in valijie than 
those devised will not alone make the legalcy spe- 
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cific unless the testator shall refer to the identical 
securities in his possession. * * * In determin¬ 
ing whether legacies of stock are general or spe¬ 
cific, the inquiry is not whether the testator may 
not have intended to give the specific shares then 
owned, but whether it clearly appears that he did 
so intend, for a clear intention on the part of the 
testator must appear in order to make the legacy 
specific.” 

On page 18 of Appellant’s Brief, she cites six cases. 
Two of them (Missouri cases) are in her favor only 
in the event this Court should assume (without any 
evidence in the record to support such assumption) 
that testatrix owned fourteen shares of the stock in 
question at the time she made her will. The other four 
cases do not help her contention in any event, as will 
appear from the following: 

(1) The first case {Maxim v. Maxim, 129 Me. 349), 
involved a bequest of money to be paid out of the pro¬ 
ceeds of a certain note, and is, therefore, not in point; 
(2) the second case {Appeal of Hilt, 128 Me. 191), in¬ 
volved a bequest of “all the jewelry which I may own 
at my decease”, and as no stock was involved, it was 
also not in point; (3) the third case {Taylor v. Hull, 121 
Kans. 192), involved bequests of war bonds, which 
were described in detail in the will by dates of pur¬ 
chase, numbers, face values, etc.; and (4) the fourth 
case {Jones v. Va. Trust Co., 142 Va. 229), held that 
certain legacies of stock were not specific. 

On page 19, Appellant cites three Massachusetts de¬ 
cisions and oiie Pennsylvania decision. The three 
Massachusetts decisions {White v. Winchester, 6 Pick 
48, Metcalf v. First Parish, etc., 128 Mass. 370, and 
Trustees v. Tufts, 151 Mass. 76) may be considered to¬ 
gether, since Mr. Justice Holmes, who wrote the opin- 
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ion in the last named case, discussed also the other two 
cases in that opinion. Excerpts from his opinion make 
it clear that all three decisions are against the ^Lppel- 
lant’s contention in the present case, or at leait not 
favorable to it: j 

‘‘The legacy is of ‘ten shares of the stock bf the 
Worcester and Nashua Railroad Company \ By 
the Fifth clause of the will the testatrix gives ten 
shares to another legatee, and she gives none of it 
to any one else. At the time of making her will 
she owned twenty shares of the stock. We \|ill as¬ 
sume, for the purpose of our decision, thht the 
mere coincidence between the amount givdn and 
the amount owned would not make the legady spe¬ 
cific. * * * But White v. Winchester ami Met¬ 
calf V. First Parish in Framingham, 128 Ma^s. 370, 
373, show that such a coincidence is an important 
fact to be considered in connection with the lan¬ 
guage of the will. * ♦ • I 

“In this case the eighth clause of the wi^ gives 
*the balance of my stock as per my stock hdok, my 
furniture and all other property not otherwise dis¬ 
posed of by me’. This language, taken mth the 
facts, makes it pretty plain that the stock disposed 
of by the testatrix in the fourth clause was stock 
then belonging to her * * (Italics supplied.) 
Trustees of Unitarian Society v. Tufts, 151 Mass. 
76. 

As to the Pennsylvania case (In re Estate of Arm 
Eliza Snyder), the quotation on pages 19 and 20 of Ap¬ 
pellant’s brief which purports to be taken from that 
case, does not appear in the decision at all. As a matter 
of fact, the decision in that case was directly contrary 
to the Appellant’s present contention, as th^ Court 
held that two legacies (one for $600 and one fot $2000) 
of bank stock totaling precisely the amount |of such 
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stock held by the testatrix at the time she executed her 
will, were general legacies and not specific. The fol¬ 
lowing is a correct quotation from the opinion: 

‘‘By these two bequests, the testatrix does not 
give to the legatees specific shares of bank stock 
belonging to her, but gives to each of them, in 
general terms, a certain amount of stock, without 
identifying any particular shares or distinguish¬ 
ing those given from all others of the same kind of 
stock. Under all the authorities, these are general 
leg curies.' ’ (Italics supplied.) 

IN CONCLUSION ON THIS POINT, IT SHOULD 
BE SAID, (1) THAT APPELLANT HAS CITED 
NO DECISIONS TO SUPPOKT HER CONTEN¬ 
TION THAT THE LEGACY IS SPECIFIC UNLESS 
IT BE ASSUMED (WITHOUT ANYTHING IN 
THE RECORD TO PROVE IT) THAT MRS. DAVIS 
OWED THE PRECISE NUMBER OF SHARES 
NAMED IN THE WILL AT THE TIME THE WILL 
WAS MADE; AND (2) THAT, EVEN IF IT BE 
ASSUMED (WITHOUT PROOF) THAT MRS. 
DAVIS DID OWN THE PRECISE NUMBER OF 
SHARES WHEN SHE EXECUTED THE WILL, 
THAT APPELLANT HAS CITED NO DECISIONS 
EXCEPT MISSOURI DECISIONS TO SUPPORT 
HER POSITION THAT THE LEGACY IS SPE¬ 
CIFIC. 

n. The Statutory Law of the District of Columbia Re¬ 
quires that the Personalty Be Exhausted Before 
the Realty Can Be Sold for the Payment of Debts. 

The statutory law of the District of Columbia and 
decisions of its courts require that all personalty (in¬ 
cluding specific legacies) be exhausted before the real 
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property can be sold for the purpose of payingj the 

debts of the estate. I 

I 

‘‘The probate court shall have plenary author¬ 
ity to administer also the real estate situated in 
the District of Columbia of decedents so far asjmay 
be necessary for the payment of debts and lega¬ 
cies ; Provided, however, that no such sale shall be 
made unless the same be required for the purpose 
of paying debts and such legacies as are ch^ge- 
able upon the real estate, nor until the auditpr of 
the Court shall have ascertained and reportedi such 
debts and legacies, the deficiency of personid as¬ 
sets, and the real estate necessary to be solti for 
the payment of debts and legacies; and sudh re¬ 
port shall be subject to exception.’’ {Title 29, Sec. 
237, Code of the District of Columbia; Old Code, 
Sec. 146.) I 

“Proceedings by Creditors to Sell Real llstate. 
—^When any person shall die leaving any rpal es¬ 
tate in possession, remainder, or reversioii, and 
not leaving personal estate sufficient to pky his 
debts, the said equity court, on any suit instituted 
by any of his creditors, may decree that ^11 the 
real estate left by such person, or so much tjiereof 
as may be necessary, shall be sold to phy his 
debts.” {Title 29, Sec. 242, Code of the District of 
Columbia; Old Code, Sec. 96.) 

“The personal estate of a deceased debtor is the 
primary fund for the payment of his debts!. The 
real estate of the deceased debtor, under thie stat¬ 
ute, can only be resorted to for the paWent of 
debts where the personal estate is insufficient, and 
the deficiency of the personal estate must be I affirm¬ 
atively shown before the real estate can be sub¬ 
jected to decree for payment” Glen v. Sofheron, 
4 App. D. C. 133. 

In Ingle v. Jones, 9 Wall. 486, at page 495, me Su¬ 
preme Court of the United States used the fallowing 
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language in a case which arose in the District of Co¬ 
lumbia : 

‘‘The duties of the administrators are confined 
to the personal estate and never extend beyond it. 
If that be insufficient to discharge the debts, or it 
be necessary to resort to the realty of the deceased 
for that purpose, a proceeding against the heir 
must be instituted. ’ ’ 

The following authorities are to the same effect: 

“A court of equity has jurisdiction to subject 
the real estate of a deceased debtor to the payment 
of his simple contract debts where there are no 
personal assets sufficient for that purpose” {Rich¬ 
ardson V. Penichs, 1 App. D. C. 261). 

“A bill in equity to enforce a debt against a de¬ 
cedent’s real estate, which discloses that he left 
personal estate, is insufficient, where by statute 
the personal assets are made primarily liable for 
the debts. (Following Glen v. 8 other on, 4 App. 
D. C. 125). A like statute was construed by the 
Court of Appeals of Maryland, and it was there 
held that the real estate of the debtor is protected 
unless the personal assets are insufficient, and that 
to authorize the Chancellor to pass a decree to sell 
the real estate to pay the debts of the deceased, the 
bill must allege an insufficiency of personal assets 
for that purpose, and must sustain that allegation 
by proof; that the jurisdiction of the Court is de¬ 
pendent upon this averment.” Dahlgren v. Na¬ 
tional Savings S Trust Co., 41 App. D. C. 201. 

THE STATUTORY LAW OF THE DISTRICT OF 
COLUMBIA, AS CONSTRUED BY ITS COURTS, 
MERELY FOLLOWS THE WELL-ESTABLISHED 
RULE THAT ALL PERSONALTY (INCLUDING 
EVEN SPECIFIC LEGACIES) MUST BE EX- 


HAUSTED BEFOEE EEALTY WILL BE SOLD 
FOE THE PAYMENT OF THE DEBTS OF t|HE 
ESTATE. . I 

“Eesiduary personalty is to be looked to i^rst 
and, if insufficient, then legacies of personaltyl, be¬ 
fore the residuary real estate can be taken ;| but 
residuary real estate must be exhausted before a 
specific devise can be charged.’’ 69 C. J. 1226. 

‘‘The general rule as to the order in which k de¬ 
cedent’s property is liable for the payment oi his 
debts is that the personal estate must first l:^'e re¬ 
sorted to and, if necessary, exhausted in the pay¬ 
ment of the debts and then the realty may be sub¬ 
jected, and this rule will be followed even though 
by reason of statutory provisions the realty is an¬ 
swerable unless it clearly appears from thk will 
that the intention of the testator was otherwise, in 
which case the rule will not be applied so as to de¬ 
feat his intention. 69 C. J. 1229. j 

“While a specific legacy is considered a^ pri¬ 
marily exonerated from the payment of [debts, 
yet, since all of the testator’s property is liable for 
his debts, specific legacies or devises may be liable 
therefor, although a specific legacy or devise is to 
be applied only after general gifts; and it ha)s been 
held that a specific legacy should he applied ^ahead 
of real estate specifically devised, * * ” [(With 

foot-note citing 11 decisions of courts in sijipport 
of the italicised portion of the above quojtation. 
These decisions include the jurisdictions of [Mary¬ 
land, New York, and others, and clearly appear to 
represent the weight of authority on the subject.) 
69 C. J. 1228. j 

I 

“Where there is a deficiency of assets to ^ay the 
debts of a testator, without resort' to specie leg¬ 
acies or to machinery in a factory, if such ifiachin- 
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ery is considered by the testator as realty it is ex¬ 
empt from payment of debts, until the specific leg¬ 
acies are exhausted. Downing v. Marshall, 1 Abb. 
Dec. (N. Y.) 525.’’ Footnote to 69 C. J. 1228. 

‘‘The personal property of a decedent, being the 
primary fund for the payment of his debts, it is 
well-established as a general rule that realty can 
not be sold for this purpose unless or until it is 
made to appear that the personalty is insufficient, 
or unless it clearly appears from the will that the 
testator meant to charge the debts upon his real 
estate, and it is not permissible to transfer per¬ 
sonal effects and moneys by distribution to the 
heirs and then resort to the land to pay debts on 
the allegation that there is no personal estate.” 
24 C. J. 551. 

In the recent case of Armistead v. Union Trust Com¬ 
pany, 61 App. D. C. 269 (61 Fed. (2d) 677), this Court 
held that specific legacies should be applied to the pay¬ 
ment of the debts of the estate in preference to the 
realty. The following language is quoted from the 
opinion of Associate Justice Robb: 

“The court below found and decreed that the 
* * * fund directed to be created by item 9, as 
well as all other personal property belonging to 
the estate (except the specific legacies bequeathed 
by items three and seven) shall be first applied to 
the payment of the decedent’s debts, funeral ex¬ 
penses, taxes, and administration expenses, and 
the amount of any deficiency to be charged against 
the specific legacies. ♦ * ♦ Decree affirmed.” 
(p. 270.) 

As there was real property in the estate, the forego¬ 
ing decision was in effect a holding in conformity with 
the earlier decisions of this Court that specific legacies 
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shall be applied to the payment of debts before the real 
property can be resorted to for that purpose. i 
In the case of Tracy v. Atwell, 58 App. D. C. 397, 398, 
the testatrix had bought certain real estate in the Dis¬ 
trict of Columbia subject to a mortgage whic|h she 
agreed to pay. In her will she gave the real property 
to her brother; and to her husband she gave “ali * * * 
personal property of whatever kind of which I mjay die 
possessed * * The question before the| Court 

was whether the mortgage notes should be payable out 
of the personalty or out of the mortgage real [estate. 
The Court said (Martin, C. J.): 

‘‘It follows that this w^as one of the tlawful 
debts’ which the executor is ordered by itejm 1 of 
the will to ‘first pay and discharge’ from the estate. 
* * * This debt, therefore, must be paid like the 
other debts of the estate, if such exist, friom the 
personal assets thereof. O^Meara, Exe(^tor v. 
Shreve, Executor, 58 App. D. C. 221, 26 Fed. (2d) 
998, 56 W. L. R. 534; Hoff^s Apyeal, 24 Pa. 200, 
205; O’Conner v. O’Conner, 88 Tenn. 76 f 2 
Schouler on Wills, Art. 1512a; Section 360, D. C. 
Code.” j 

I 

IT IS SIGNIFICANT THAT ON THIS | POINT 
(AS ON THE PREVIOUS POINT) APPELLANT 
RELIES WHOLLY ON TEXT-BOOKS AND DECI¬ 
SIONS FROM OTHER JURISDICTION^, AND 
HAS BEEN UNABLE TO CITE A SINGiLe DIS¬ 
TRICT OF COLUMBIA DECISION TO SUPPORT 
HER PROPOSITION THAT REALTY MUST BE 
SUBJECTED TO THE PAYMENT OF DE^TS BE¬ 
FORE THE PERSONALTY IS EXHAUSTED. (See 
pages 27 to 32 of Appellant’s Brief.) | 


I 
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On page 28 of her brief, Appellant does quote Sec¬ 
tion 392 of the District Code (Sec. 301, Title 29, of the 
New Code) to show that under certain conditions a 
specific legacy may be distributed (under the protec¬ 
tion of a bond) where it is shown that ‘‘the assets, ex¬ 
clusive of all specific legacies, will not be nearly ex¬ 
hausted by debts”. But this provision does not mean 
that real estate must be exhaused for the payment of 
debts before specific legacies are applied; as it is ob¬ 
vious that the term “the assets” as used in Section 
392, refers to the personal assets that have come into 
the hands of the executor or administrator as pro¬ 
vided by various provisions of the statutory law of 
the District of Columbia, such as Section 264, Title 29, 
of the New Code (Sec. 364 of the Old Code), Section 
298, Title 29, of the New Code (Sec. 389 of the Old 
Code), etc. 

Appellant also appears to rely upon Section 360 of 
the Old Code (Sec. 256, Title 29, New Code) and cites 
it on page 28 of her brief; but that section is directly 
contrary to her contention and requires that the per¬ 
sonalty be exhausted before the realty can be resorted 
to. Said section reads as follows: 

“No creditor by a bond which purports to bind 
the heirs 6f the obligor shall be entitled to sue 
the heirs at common law in respect of assets de¬ 
scended to them, but debts by specialty and by 
simple contracts without distinction, shall be pay¬ 
able primarily out of the personal estate, and if 
that be insufficient, shall be payable equally and 
without preference out of the proceeds of the real 
estate.” 

In order to derive any advantage from this point 
(assuming that her legal proposition had been cor¬ 
rect), Appellant would have had to establish two 
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things; first, that the bequest of fourteen shared of 
stock is specific (and not general); and, second, that 
the real property specifically described and dedicated 
to a specific purpose by the Fourth paragraph oi the 
will (see R. p. 1) must be exhausted for the payiient 
of debts either ahead of or pro rata with specific be¬ 
quests of personalty. But the law in the District of 
Columbia is against her on both propositions, as we 
have already shown. 

III. Under the Terms of the Will There Was No 

I 

Equitable Conversion of the Real PropertyJ 

There has been no equitable conversion’’ of the 
real property in the District of Columbia, j The 
FOURTH paragraph of the will provides in part 
that at the option of my executors my resi¬ 
dence {at the date hereof) known as 3323 Holmead 
Place, North West, Washington, D, C., may he sold or 
rented * * with directions as to the payment 
of the proceeds of such sale or rental during tie life 
time of the beneficiaries. The SIXTH paragraph pro¬ 
vides that “All the rest and remainder of my jestate 
of whatsoever kind and wheresoever located * I * * 

shall be divided into eight equal parts; and, iji that 
event, I bequeath a one-eighth thereof to each |of the 
following: * * */> | 

The real property described in the said FOjtlRTH 
paragraph is in the District of Columbia; but| all of 
the real property covered by the SIXTH paragraph is 
outside of the District, principally in Pennsylvknia. 

Corpus Juris states the general rule as to eqmtable 
conversion by a will as follows: | 

“In order to work a conversion while thb prop¬ 
erty remains unchanged in form, there m'list he a 
clear and imperative direction to convert ^t; that 
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is, there must be an expression in some form of 
an absolute intention that the land shall be sold 
and turned into money, and the conversion must 
be made obligatory on the executor or trustee, al¬ 
though there need be no devise to an executor or 
trustee.’’ (Italics suplied) 13 C. J. 860. 

‘‘The intention may be implied, however, only 
when the design and purpose of the testator is un¬ 
equivocal, and the implication so strong as to leave 
no substantial doubt, for equity will never pre¬ 
sume suclfi^a conversion, unless it is demanded to 
accomplish the lawful purposes expressed in the 
will of the testator; it will not he implied from 
the mere fact that a conversion will he the more 
convenient method of making a division of the 
property; and where a conversion is required, it 
must be kept within the limits of actual necessity. 
And where there is douht as to the intention of the 
testator in an order or direction for the conver¬ 
sion of land into money, the original character of 
the property will he retained.^’ (Italics supplied) 
13 C. J. 864. 

In support of the foregoing language. Corpus Juris 
cites, among other cases, Martin v. Kimhall (N. J. 
1916), 96 Atl. 565; Isenherg v. Rose (N. J. 1916), 99 
Atl. 615; and Yerkes v. Yerkes (Pa. 1901), 50 Atl. 186. 

“Where only a power of sale is given, without 
explicit and imperative directions for its exercise, 
and the intention of the testator in the disposi¬ 
tion of his’ estate can be carried out, although no 
conversion is adjudged, the land will pass as such, 
and will not be changed into personalty.” (with 
numerous leases cited) 13 C. J. 864-5-7. 

“A wiU which directs that the children of the 
testator shall divide out of their father’s prop¬ 
erty a specified sum, to be paid by them out of 
the proceeds of a certain farm before any other 
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division takes place, does not work an eqnit|able 
conversion of the farm from the real estate into 
personalty, but merely created a charge on the 
farm in the hands of the devisees.’’ 13^ (b. J. 
864-5. 

‘‘As a general rnle, where the act of selling or 
converting is left to the option, discretion, or choice 
of the trustee, as where he is given a mere naked 
power of sale, the property remains in its original 
condition, and there is no equitable conversion un¬ 
til the power is actually exercised, unless, in con¬ 
nection therewith, there is an absolute necessity 
for a sale in order to carry out the provisions of 
the will.” 13C.J.867. 

It is believed that none of the authorities cited by 
the Appellant controverts the general rule laid down 
in the above cited authorities, or justifies the hojlding 
that the will of Mrs. Davis operated as an equitable 
conversion of either the District of Columbia home 
or of the Pennsylvania farms. 

On the contrary, it is submitted that in all of the 
cases relied upon by Appellant there was either an 
express (or a necessarily implied) direction in thp will 
to sell the real property. But in regard to the District 
of Columbia property, the FOUETH paragraph of 
the will gives the executors discretion as to wljether 
to sell or rent the property to obtain funds for ^ spe¬ 
cific purpose; and as to the Pennsylvania farm^, the 
mere fact that a sale might appear to be a conv(jnient 
(or the most convenient) manner of dividing the prop¬ 
erty among the devisees is not sufficient to constitute 
a conversion of the farms into personalty, as is clearly 
shown from the authorities above quoted. 
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_I _ 

IV. Even if There Had Been an Equitable Conversion 
for the Purposes of the Will, that Fact Would Not 
Justify Treating the Proceeds as Personalty for 
the Payment of Debts. 

Appellant does not directly contend (or cite any au¬ 
thorities to show) that, even if the will did convert the 
District of Columbia or the Pennsylvania real prop¬ 
erty into personalty for certain specified purposes, 
such fact would require such assets to be treated as 
personalty for the payment of debts; but Appellant 
apparently assumes, without argument or authorities, 
that such result would necessarily follow. But that is 
not the case. On the contrary, any such conversion 
would make the property personalty merely so far as 
necessary to carry out the purposes of the testator; 
hut it would continue to he treated as .realty for all 
other purposes, including its exemption from applica¬ 
tion to the payment of the debts of the decedent until 
the personalty has heen exhausted. 

“A conversion of land into money, directed for 
the benefit of the devisee, creates no charge on the 
land for the payment of debts, and does not make 
the proceeds either legal or equitable assets in the 
hands of the executor; he holds these proceeds 
simply as a trustee of the devisees.’^ 

13 C. J. 872. 

‘‘SUCH CONVERSION DOES NOT CHANGE 
THE CHARACTER OF THE PROPERTY 
WITH RESPECT TO ITS LIABILITY FOR 
DEBTS, AND THE FUND SO CREATED IS 
LIABLE TO THE DISCHARGE OF DEBTS 
ONLY ON THE EXHAUSTION OF THE 
OTHER PERSONALTY’’. 


27 


13 C J 872 

In re McComb (N. Y.), 22 N. E. 1070. 
James v. Hanks (Ill.)? 66 N. E. 1034. 
O'Brien v. Lewis (Mass.), 94 N. E. 751. 

Gray v. Whittemore (Mass.), 78 N. E. 422. 


“The question presented by the appeall is 
whether the Court had jurisdiction to decree the 
sale which it did decree in the case. * * * Ex<^ept 
for the enforcement of trusts, either express or 
implied, for the satisfaction of debts, and poss|ibly 
under exceptional circumstances for the prese)rva- 
tion of property, a court of equity has no powdr to 
decree the sale of real estate, unless such pbwer 
is conferred upon it by statute. There is no gen¬ 
eral power in equity to order the conversion of 
realty into personalty upon the ground merely 
that it would he to the advantage of all parties in 
interest that there should he such conversion," 
(Italics supplied.) 

American Security S Trust Co, v. Muse, 4 App. 
D. C. 20. ^ 

As to the real property situated in the Sta|e of 
Pennsylvania, the Courts of the District of Colu|mbia 
will not assume authority to determine whether or not 
the will of the decedent works a conversion into| per¬ 
sonalty of the Pennsylvania farms. I 

“The question as to the conversion of realty into 
personalty by will is to be determined by the 
courts of the State in which the property is] situ¬ 
ated, even though the will has been made and pro¬ 
bated at the domicile of the testator in another 
State, where it is construed to work such conver¬ 
sion.’’ ' 

13 C. J. 872. 

Eolcomh V. Wright, 5 App. D. C. 86. 
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CONCLUSION. 

SINCE THERE ARE OUTSTANDING DEBTS 
OF THE ESTATE THAT MUST BE PAID, AND 
THERE IS NO PROPERTY WITHIN THE 
JURISDICTION OF THIS COURT WHICH COULD 
BE SOLD FOR THE PAYMENT OP SUCH DEBTS 
EXCEPT THE SAID TEN SHARES OP STOCK 
OP THE AMERICAN TELEPHONE AND TELE¬ 
GRAPH COMPANY AND THE REAL PROPERTY 
DEVISED BY THE FIFTH PARAGRAPH OF THE 
WILL, IT FOLLOWS THAT THE COURT BELOW 
DID NOT ERR IN ORDERING THE SALE OF THE 
STOCK. 


Respectfully submitted. 


Elizabeth M. Cox, 

Attorney for Mildred Saunders, 
Administratrix, C. T. A. 






